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BUREAU OF LAW
i MEMORANDUM /evees | & srces .
TO: The State Tax Commission

L 7+ T aA

FROM:  Solomon 8ies, Hearing Officer
SUBJECT: LOUXS 8. BARRY

1959 Assessment No, B-451888
1956 Assessment No. B-451889

Article 16

| 8 with reference to the ve matters were held at
the New York City Office on February and 28, 1964,

The primary issue involved herein is whether payments re-
ceived by the taxpayer, s nonresident, from his emp for the-
period from February 1?, 1988 through Decesber 31, 1956, were ex~
cludable from gross income as "sick pay”.

The taxpayer was employed dy L. B, Foster Co,., &
corporation organized under the laws of Pennsylvania, licensed ®
do business in the state of New York with an office ioutod at
11 Park Place, New York City. For a number of years prior to amd
during the years 1955 and 1956, the taxpayer was s vice president
of said corporation and head of its New York office.

On Februsry 17, 1955, the taxpayer suffered a stroks and a
nervous breakdown, He has ﬁm incapacitated ever sinae and has
performed no services for the company either within or without the
state of New York. The employer continued to g the taxpayer his
full salary after his illness., It appears that the continuation
of salary payments after the taxpayer was unable to perform his
services was made in accordance with the oral policy of the company
insofar as exscutive employees are concerned.

The uﬁmr contends that: (1) he performed no services
within the state of New York during the period for which he re~
ceived the payments in question; that such paymsnts did not r;gw
sent wages or compensation sttridbutsble to York sources subject
to tax by a nonresident; (2) that the aforesaid payments consti.
tuted gifts not subject te 1{ and (3) the amounts were paid
pursuant to a regularly established policy of the mog:r to
eontinue the salaries of disabled employees and sho exolude
able from income in accordance with subdivision 2, paragraph e of
Bection 359 of the Tax law.
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In the case of Lougee v. C. I, R., 26 B.T.A. 23, afr+a 63

r. ea 112 it was he! %2 ;8 made to a former official of
iian after hi: rni.mtmn constituted additional come

pm :u:n for services rendered md not . gﬂ.ft. See also m

v, g, ;g § : 12 T.¢. 86; Duberste Jommr, and
2B .8, 2783 U, 8. v. Kesynaki ‘t:..»“*

4 24

8mt1m 9(2) (e) at the Tax Law, prior to its amendment
by Chapter 10&8 n.a. of the Laws of 155 umz.- to_returns
for taxable years b prior to J s oxcluded
from gross income d:tubmt: Yenefit pmmtt mo&m a8 vAges
or !.n lieu of wages by employees under an esployer-financed accident
and health plan or under & wage continvation plan tbmsh mmml
or health insurance or under workmen's compensation acts
insured or uninsured. It placed no maximum on the 5
excludable sicknese or din’bm pay and set no minimum pm.oc of
sickness for the spplication of the exclusion., The amendment
1imited the extent of such payments to $100 per week and set o
minimum period of sickness for the application of the mluum.

The memorandum of the Tax Commission, with respect to the
1957 amendment to Section 359, subdivision 5-0 of the Tax law,
states, in part, as follows:

"prior to April 1, 1957, thers was consideradle
uncertainty as to the mncwmty of this provision
to amounts paid by exployers under selfeinsured plans.
This uncertainty Vas umlm by the decision et
‘Wrm Court m 5 ‘., , U, & , bﬁ?’ 77 8. Ct.
on that day. X gase 1t Wi 4 that Wtu
made on sccount at ammu or personal injuries by

m%gm under selfw-insured plans were wholly exe
¢l le from gross income for FPedersal income tax putwe
poses under the provisions of the 1939 Internal m
eoda which wers tamtlul with the present provisions
gix agg:tvtum 2, paragraph e, of Section 359 of the

"on the dasis of this decision, it is clear that
under the present provisions of lav an unlimited exe

emption 1g allowadble for amounts peid to wlmu on
account of sickness or personal injuries under acocident
or health plans maintained or t‘immd by their eaployers,
whsther insured or uninsured,”

Section 104 of the Internal Revenue Cods of 1954 provided for
the exclusion from gross ome of amounts received through sceident
or health insurance for personal injuries or sickness dy sn W
to the extent such payments are attridutable to mtrtm
mlw which were not lud&bh in the ss income of the em~

o{uwmnpuﬁhx ‘Q zh‘ rovisions to this
QM 10? mmas contained in Bection aam(s) of Internal Revenue
e o .
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Section 1.195-5 cr the Federal Income Tax tions in
effect for the years 1955 and 1956 provided, in part, as follows:

"An accident or heslth plan may de n&tlar us»
sured or non~insured and it is not munr{
the plan be in writing or that the employe lﬁghtn
to bomﬁ.ts nuder the plan de mfmmm. However,
mla{:o s are not enforceabls, an
dtmwmmmmmﬁmm‘rn
pm on].r if, on the date the employee Decams sick
w m.gxma. the employee was covered by a plan (or
s policy, or custom having the effect of a
»m pmmm for the payment of the amounts to
the employes in the event of personal injuries or
ﬁ.amu and notice or knowledge of gm plan vas
reasonably available to the employee.

It i to be noted that the taxpayer deduated "sick * on
his Federal income tax returms for the years 1955 and 1956; shat
said returns were accepted, as filed, '

Intmnghtotmmemtmoof
ission on the that a valid enforo L
be in writ! Iuotthaopi.n&mthntm.mr
mltmq m enforcesble oral sick pay plan.

I am of the further opinion that the payments received by
the taxpayer constituted disability benefit payments in iieu of
wages under an employer«finsnced health plan excludable from gross
income in accordance with the provisions of subdivision @, paras
mg 956 Section 359 of the Tax Law, in effect for the years 1955

rormmamtm:m ::mmnmmmr-
mination of the Tax Commission in ﬁ'n ebove matter be -msmtmu
in the fory suknitted herewith.

SOLOMON SIES

g
October 15, 1968
/)-8 65
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M‘uM3mmmmm
pplications for revision or yefund of peseonal insens Sanes
wnder Article 16 of te Tux Law for the yesrs 1955 and 2956,
and hearings having been heid in connestion Shevewith as She
Solonen Siss, Mearing Offticer of the Dapartment of Tasation and
Pinance, a8 which Mesrings the Sapeyer was sepresented VW
Senrge R, Shewyire, mn;“m’ Bow York, B. ¥., Sastis

The State Tax Commission hevedy findes

(1) That ot all of the tines heveinafter smmtionsd,
he taxpayer, louis 5. Buvry, was end st1ll £8 & nenvesident,
residing at Ridgeweod, New Jersay; that the tanpapsr sines 190N
has been swployed by L. B. Foster Coupsny, & forelign esspevesion
organized under the laws of the state of Penmeylvenia, Jiounsed
%0 40 dusiness in the Btate of New York and asintatning en offiss
““MM”M%&.':’J}M“W
cosporation was in the business of selling varicus S%ems of salle
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products; that during the years 1935 and 1956 and for some
yoars prior therets, the taxpayer was & vice president of
She aforementioned corporation snd slse menager of its
Bew York office.

(2) Tt on FPebruary 17, 1953, the Saxpayer sufe
fered a stroke and nervous dreakdewn; that he was insspasitated
from Pebruary 17, 1955 to and including Decesber 31, 1956; that
he performed no servises for the employer sorporation either
within or without the State of New York during said peried)
that the corperation sontimned to pay the taxpayer his full
salary after his 1llness for the dalsnse of 1595 and fer the
entire year of 1956.

(3) T™has the taxpayer filed nenresident Sew York
State inceme tax returns for the years 1955 and 1956; Shas
the tampayer on said returns indicated total incems for said
years smounting to $52,300.00 and §43,7350.00, respestively;
that the amount of wages reported attridutabls to New Yok
during 1955 amounted to $6,272.51; that he reported no wages
attributadble to New York during the year 1956; Shat the tan~
payer excluded "sick pay” for New York State inecme tax purpeses
ia the amounts of §A5,T27.53 for 1955 and $A3,730.00 fer 1956;
that the saxpayer paid on his return for 1955 the tax whieh
he couputed to de due in She sus of $80.66 dut €14 net pay any
Sew York Btate inceme tax for 1956; that on July 29, 1958, the
Departamt of Taxation and Finance sade additional sssessments
against the taxpayer for the years 1955 and 1956 (Asscssment
Bos. B-A51008 and 3-4351509, respectively) reccaputing the tax
due from the taxpayer $o the State of New York in She swae of
$3,071.38 and §2,539.50, respestively, on the ground that the
paynenss made to the taxpayer by his employer during his 1llness



414 "ot Qualily a8 exeludedle “sick pay” in sscsvdance with
the previsions of suddivision 2, paregreph o, Bectien 399 of
She Tax Law and Ahat the snounts 00 received were SuBJect %
New Tork State inceme tax,

(¥) That the continuation of selavy payments sfter
the Saapayer was unshie 80 perform his Sevviees wWes in o«
sordance with & plan or policy of the enpleger corpavation to
SoNpInRSate 108 exesutive enployess during & peried of 11lness
or 41sability; tShat the taxpayer had neties or knowiedge of
such plan or peliey. ' |

(5) That L. B. Poster Co., the emploger of $he tane
payer, 414 have & valid eaforcesdle sick pay plan for 148 en
plogess and move particularly, its exscutive esplegess during
the years in question for payment of benefits to epleyess sboent
from work ése to iliness. |
svideve prosented horein, the Stale Tax Commission heredy

DETENGINRS

(A) T™hat the paymente made %0 the Saxpayer W Ais
seived through secident or health insurance in ascerdance
with the provisions of Bection 359, subdivision 2, paregreph ¢
of she Tax Law, in offect fer said years, smindedle frem gress
incems . <

(3) That the additional taxes Lupesed against the
Sanpayer for the years 1955 and 1956 in the smounts of $2,317.96
ond $1,911.69, vespectively, vere not lanfully due end ewings
that the assessments for the years 1955 ant 1956 (Assessment
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Hos, D-A31808 and D-351009, respestively) de and the sams are
mredy eansellied in fuld.
DATED: Albeny, New Yerk, on She 20nd @sy f November » 1968,




