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BUREAU OF LAW
MEMORANDUM

State Tex Coumission
Alfred Rubinstein, Nearing Officer

SUBJECT: Petition of Homer H. Leomard

for Redetermination of a Deficiensy
or for Refund of Personal Income
Tfaxes Under Article 22 of the Tax
law for the Year 1963
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mum Ee 18 an invalid, confined to homs, and, a8
sppears from his letter dated rnmry 19, 1 he i wi
tomwt;duummum”mnmdu._atum
has the taxpayer ever raised an 1ssus as $0 his liability fer
m«nu {. The petition merely sets forth that th\la-
!:nrum to pay. As mo useful purpese would be served
umuummmmu
uwmmnnmtmmam.numm
cm thcutm on documants contained in the file.

mrl.umummmmaﬂwm
of X Ing. of Main Street, Namdurg, New ¢ 1
.mxxs,x 5 the sorpors mmtm& business

insolvent (see letter of taxpaysr dated February 1&
that time corporsticn, as an empleyer, had withReld
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not been remitted. A:Wmmtmaumwm
corporation on November v B W replied by letter,
received November 22, 1 s,uu-  gorporation was
mtmmuum stating e "I know that X
personslly respomsible tnr said Saxes.
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on 2,1 the matter was referred to Albany
muimunﬁpinrzm corperstion. A 1008 penslty ’
individually mmt to the )nvl.um of
mun 5(g) ummmrorin mxmupg
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The was advised utmummm:n.
mfmtam:.du ed in Buffalo, wzm
1stter dated FPedruary 19, ) he advised the m
wasmunt;wumsmmm«mmuw
pility which confined him to his home.




The issue iavolves the persenal liability ef the tax-
payer, as a corporate officer, for taxes withheld and net paid
over. The taxpayer concedes his liability, but contends that
the deficiency imposed against him should be abated because of
his inability to pay.

The same issus arose in the Matter of the Petition of
Charles A, Suith, decided July 21, 1966, and bdased the _
decision in that matter, and the cases eited b officer
Solomon Bies in his wemorandum dated June 21, » there is ne
estion but that this taxpayer's fallure to pay over and assount
or taxes withheld the corperation of which he was the sele
stockholder and president was willful. In faet, hs consedes &8

mwch. The sols question remaining to be considered is his yequest
for abatement.

nng:yh "Pifteonth" of section 171 of the Tax law
snpowers the Coumission to compromise taxes, interest and
penaities in cases of or proven insolveat tax debtors,
provided the amount payadle conpremise is no less than 1o
recoverable by legal proceedings.

Originmally, wnder Article 16 of the Tax law, sectiom
373(6) permitted the Tax Commission to abate & small wmpaid A
balance, pursuant to uniform rules, where collestiom eosts weuld

; not warrant collection procedures, or Vhere AR 4SS6SSBEAt WS
exceasive, erroncous or illegal, and further provided that no

| elainm for adatement could bde ﬂ.iod by the taxpayer. Alse umder.

‘ Article 15 of the Tax Law, sestion 378 provided for abatement

‘ :ramdm«looteurmmnotmmrmum

eath. ‘

The sbatement provisicas of section 313 6; were carried
over to Article 22 of the Tax Law in section 697(s) and those
geatum in ssction were likewise carried over in seqtiem
196(e). In addition, Article 22 provides, at sectiom 590(4},

for a tznnt of a deficiency disallowed after Court review} st
section %(&ror abatement of all or part of & jeopardy as-
sessment to extent 'such ‘assessment 1is mcu&vo{.au at 694(s)
for abatement of & Jeopardy assessment where there is, in fast,

no Jecpardy.

under section 697(c) to permit abatement of small d balanses,
a proposed resolutica is now under consideretion by Tax CGom~
missicn (and may have, in the meantime, been adopted) under whish
certain uncollectible balances may be abated. Undsr the proposed
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’ ’ ¥hile no uniform rule or regulation has bheen adopted
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resolution the maximum abatenent, whers & warrant has not dbeen
£iled, 43 $100.00, anéd then after 20 years frem the dsts
gﬁmmt.um«uur of the return, whichever
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It does not eon ) 3 that present
suthority exists for abatement m ghouu;" nor
present surficient ration of 4 ©
uu".u ons should de offered in sscordanse with sestion
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Tax law. The azpaye 7 has not been @iseharged in deskrupte
+ BOY has there been ored r proof of his insolvemey, Nis
ol at this tine, are sesisl seewrity beme
“afite and & pension from the Vetersns Administration, the
deficiency may, umuw‘upm 10 be monntgu. Bover-

The decision of the Tax Commission sheuld be substantially
"~ 4n the form herewith suwbmitted.

/s/ ALTRED RUBINSTEIY

ARt Jam
Ene.
Maroh 26, 1968
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STATR TAX COMMESETON
U BCCEE A RN R R BE O BEONE N A W OB N N IR
LN THE NATYER OF THR PORITION 0 ¢
o ]
NOMER K. LEONARD t
oF A PRFICIENCY OR
mmwmmm
m&nnmmmm )
'

LI B B A BN R B R R B OB N NE IR

Hemer K. Loonayd having filed s petition for yedeterade
nation of & deficieney or for vefund of perscnsl ineens Nes
wder Artisle 22 of %he Tax lavw for the yesr 1965, snd the mateer
having besn aseigned te Alfred Rubianstein, Nearing OffSeer of the
Departuent of Tanation and Fissnss, for heoriag, snd the tanpayer
having requested & 4neision based en the papere sulmitted by Ma
dus %o his inability to attend & hesring, ond the uatter haviag
soon Suly wsnined and sensidered,

The SWte Tax Guamission hevedy findes

() That B, K, tesmard, Ins. wis & corperetien deing
business in Nemburg, Sow York wstil July 15, 1965 when Lt suspended
148 business sotivities besawse of inselvensy; et during 1965,
whiile condueting busiuess in New Yeuk, K, §. Leonard, Ine., 68 &8
mploper, vithheld New York tanes frem the salaries and wages of
116 cuployess in $he tetel sum of $396.00; that sush tanss in the
oun of §396.50 were not remitted ov paid over to the State of
Bow York or scoounted for; thet en Nevemder 10, 1965, the Ineeme
Tax Suresu 1s0usd o Jesperdy assessment (Pile Ne, 15-00YSISL) few
sesh sun of $396.00 pursusnt %0 the previstens of seetien $90({s)

of the Tax law, end demanded pagusnt of the tames withheld Wy
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8. X, Loonard, Ine.; that on Nay R, 1967, the ssscsenent ws
determined %0 b Wneellestidis as againet N. N. Lesnard, Ine.

(2) Thas during 1963, the tempeyer, Nemer N, lesmad,
was the sole steskholder and president of N. . Lecsard, Ins,, sné
persenslly supervised, menaged and eentrolisd the cerpevation's
business sotivities and cperations; that the SEPayer, 60 & eFperate
offiser, soused §o be deduated and withheld from the salaries ond
wages of She wnployees of R. N. lesnsrd, Ine. Nev Yerk tames in Yo
totsl sum of §396.00; that Whe tazpayer, 88 8 corperete offieer,
was wnder & Guty $o remit, POy Over o secount fer sush %8s 0
the State of Bow York; that such tanes were net remitted, peid ever
or soeounted for %o the State of Now Yerk; thet sush tanes withheld
were co-mingled with the corporstion's funds end treated o8
_eerperete sseets.

’ (3) That on July 3, 1967, the Ineene Tax Duvess, PUrewent
te section 603 of the Tax Zaw, 1s0ued & netice of defisiemey
inposing & pemalty of $396.80 against the tanpayer, equel %¢ ¥
tanes withheld by 5. . loonard, Inc. snd not paid over o the
St of New York, on & finding that the tanpayer, &8 & Persen
Toguired t0 collest and pay over tanes, hed willfully fatled %o do
805 that on Awgust 15, 1967, the saxpayer filed & petitiem fer
redotarninaticn, sontending merely thet he was wnable $o pay the
Geficioney and Tequesting adatement. |

(3) That sudsectien (o) of secticn €97 of the Tux lav
provites ia part: *No slain for sbatement shall be filed Wy &
taxpayer.* |

mmmmmmuxmm
progented herein, the State Tax Commiseion haredy
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stoskholder snd prestident of K. K. Zeonard, Ins. Suring 1965 wme &
porecon as derinsd in seetion 605(1) of the Tax law, required %o
eolisat, ascount for and pay over tanes within the neaning of
ssetion 685(g) of the Tax Law; that the tazpayer failed %o gay ever
such taxes in the swm of §396.00; that sush failure te Pay ever Saxes
wes willful within the mesning of seetion 683(g) of the Tex Law.

(3) Thes by virtue of finding of fest Ne. 4, the
taxpayerts slain for adstensnt is heredy rejested,

(€) That, scoerdingly, the notice of deficieney inpesing
a penalty of $396.00 against the saxpayer for 1965 Ls eervest)
that the amount set ferth therein 1s due and owing together with
interest, Af any, snd other statutory sharges; et said netiee of
defloteney d0es net inslwde any tax or other sharges whish seuld net
have besn lawfully densnded, snd that Sanpayer's petitien fewr
redeternination with respect theress be snd the same 19 heredy
danted,

Dated: Alvany, New Yerk this '1th day of oril 4 196,
STATE TAX COMMISSION

/s/ JOSEPH H, MURPHY

/s/ A, BRUCE MAYLEY

d

/s/ SAMULL E. LEPLER




