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State Tax Commission

Ira J. Palestin

Gerd M.H. Leven
Formal Hearing on Petition for Redetermination
and Refund of Personal Income Tax for year 1962

By petition sworn to November 21, 1966 this taxpayer
prayed for redetermination and refund of a deficiency
in the sum of $89.73 for tex year 1962, The ground of
his petition is that during the course of the year he
changed his "status", i.e. his residence,"and I there-
fore claim that I am only liable for Tax incurred by

me before April 7, 1962."

A formal hearing on his petition was held April 24,
1367 at 80 Centre Street, New York, N.Y. before April
2L, 1967 at 80 Centre Street, New York, N.Y. before
Ira J. Palestin as Hearing Officer. Taxpayer Gerd M.H.
Leven appeared and testified thereat,

The testimony shows that during calendar year 1962
taxpayer resided with his wife and family at 652 West 189th
Street, New York, N.Y. at which premises he had contin-
uously resided beginning and since 1948 (s.m.4). On or
about April 6, 19%2, his employer transferred taxpayer
from their New York office to their plant in Mercersburg,
Pa., where taxpayer wes appointed an executive in cherge
of his employer's commercial office. Taxpayer did not
give up the apartment he and his family occupied in
Manhattan; he took a room in a six-room house in
Mercersburg, Pa. owned by his employer, Loewengart Co,Inc.
In this house, rooms were occuplied by individuals who were
thelr executive employees of Loewengart Co. Taxpayer
shared a room with one of his fellow employees (s.m.3-5).

As ¢n employee of Loewengart Co.,Inc. taxpayer worked at
their Mercesburg plant from Monday morning to Friday
evening of the week, sometimes to Saturday. At the end of
his work week he returned to New York "to be with my
family" ( s.m.6-7). Taxpayer's family never interrupted
their occupancey of the spartment at 652 West 189th Street
New York, N.Y, Hisg children kept going to public schools




his New York apartment. He pald no rent for the use of
his room in his employer's house in Mercersburg. In
New York he continued the teleghone listed in his name
in his spartment at 652 West 189th Street (s.m. 7-9).

Clearly taxpayer continued a resident of New York main-
taining a permanent place of abode here. See §603, Tax
Law and Article 501(a) Income Tax Regulations. See also
determinations by the State Tax Commission in Matter of
Frazier dated June 28, 1966, and Matter of Gornick dated

January 31, 1967.
This memorandum accompanies & proposed determination in

form denying the instant taxpayer's application for re-
determination and refund. ‘

Ira J. Palestin
Dated: January3/, 1968
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STATE OF KEW YVORK
SBTATE TAX COMMISSION
B e e LY
IN THR MATTER OF THE PETITION
or
OERD M, H. LRVEN
OR FOR NEFUND OF PERSORAL INCOME TAXES

URDER ARTICLE 22 OF THE TAX LAW FOR
THE YBAR 1962.

LR O S I R N AR LR ¢

The texpayer, Oerd M. H, Leven, having duly
filed a petition for redetoraination and refund of s
deficiency of personsl income toxes for the yesr 19562
(FLle No. 2-8607T435), and & formal hearing having been
held et the office of the State Tax Commiasion, State
office Milding, 50 Centre Strest, New York, N.Y. oa
Aprid 24, 1967, at 3:30 P.M. defore Ire J, Pelestin,
Hearing Officer, cnd OQerd M. H, Leven having sppsared amd
testified at the seid hearing and the matter having been
duly exsmined snd considered,

The Btnte Tax Commission heredy finds:

(1) Texpeyer, Gerd M. H. laven, in the joint
names of himself and his wife, Ureta R, leven, filed with
the Departmsnt of Taxation snd Finsnce sn unsigned New
York State income tax resident joint retum (I7-201) for
the year 1969,, in which he reported total income for such
year in the sum of $8170.16. With this return he sent &
letter to Income Tax Buresu deted April 12, 1963, followed
by his letter to Income Tsx Pureau dsted Mey 8, 1963, in
which letters he stated that he moved on April 7, 1962



from New York, N.Y. to Mercersburg, Pemnsylvania, snd
thet his femily continued to reside at his New York ad-
dress and thet he did not understand he was required to
pey income taxes to the Btate of New York "just decsuse
my family still resides there", atc.

(2) On or about April 29, 1963 Income Tax
Puresu wrote taxpayer Gerd M. H. Leven at his address,
Apartment L-E, 652 West 189th Street, New York, N.¥Y. to
the effect that the information submitted by taxpaysr
indicated he maintained a permenent placs of sbdode in New
York State during 1962 snd did not acquire a permanent
plsce of sbode cutside New York State, in consequence of
which es & resident of New York State for the entire year
e remittance was requested from taxpayer in the amount of
$89.73, dalance dus on his Few York 1962 return., On July
10th, 1963 the New York State Income Tex Baresu in Aldbsny,
New York addresssed snd sent to Gerd M, H. Leven and (reta
R, Leven, his wife, s notice and demand for psyment of in-
come tax due for the year 1962 in the sum of $89.73. There-
after, on July 12, 1963 taxpayer Gerd M. H. Leven by com-
munication dated that day sent the amount of $89.73 to
Income Tax Bureau as payment under protest.

(3) During calendar yesr 1962, taxpayer resided
with his wife and family at 652 West 189th Street, New
York, N.Y., at which premises he continucusly resided
beginning and since 1948, On or about April 6, 1962, pure
susnt to &2 tranafer of taxpayer by his employer lLoewengart
Co.,Inc., from the latter's New York office to thelir plant
in Mercersturg, Psrnsylvania, taxpayer moved to & house
at 116 Iinden Avenue, Mercersburg, Pennsylvania, owned



by hds s2id emloyer -nd oecuried by verious »f its
ennioyeen, Taxnever shored ¢ room in the pcld house,
furnished by his emnlovay, with ¢ fellow-empiovea, Dure
ing £11 of 1ubP, ¢nd to the time of the heering herein,
tuyncver end his fumily continues to reside ¢ thelr rnfore-
gel 3 Wew dork cnertment, to wvhich tewneyer returned nnon
camnletion of © week'n emioyment In Jercersbury,
Pornavylivenlis, ao thet he couls be thawe over the wesk-end
with hlg fomily {g.m. 73, toynover neying snd contimiing
to ney the rent far his st Wow “ork rpartment, e pold
no rent for the roum he accunied in Yerceraburs, Pomeylivenic
(M. 4).

(%) duxneyer mointeine: ¢ telehrne in his New
vork cpsrtment iisted in nle own o {eo3.4), mated in
the Hew  ork elections in ond since 1962 {(n.n.3), -nd 4id
not vote in Penneylventie electiong {(s.m,1i}.

{“) furing the yeer 1907, texpayer wog <
dnmiciilary of the State »f New - rk meintaininge « porsanent
plece of spode ot 052 Yeat 1oGth Straed, Houw ovky H.Y.

Segad upon the foreroing findings (nd :11 of the
evidence horein, the 8tate Tox Commisecion horeby

DECIDES

() By wirtus of the feet recited in pi o
#roph {4} osbove, texniver weg o+ resident of Hey :ork Jure
ing L0567,

{7} The notlce .nd demend for n yment of
rasident income (-xee for the yeer 1062 in the sum of
$7,.73 computed unen ineome revorted on the :foresuid une-

giened IT &1 form submitted In the foint name of Gerd H.

. ¢nd drete R, leven courrectly gt tes said texpeysre!




cmount 1e heroby danted,

incoms tux 'iiPility Por the veoar 1967t thet the seme
wie Towfully 4due rnd owing, -nd thet the notition for re-

detormins tion of deficirney »nd refund of neyment in such

Al vy, New vawk, thie 1l4th dvy of March

ST /Y IOMISEINN

JOSEPH H. MURPHY

Preela

A. BRUCE MANLEY
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