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ol BUREAU OF LAW
S MEMORANDUM. »Z"—pmesm GZM

{

TO: State Taxz Comnissiea

FROM: Franeis V. Do, Neariag 0ffiser
SUBJECT; 10V1s LIPIAR

Applisation Lor Revisioa or Retfuad of
Persoaal Iasene Texes sader Artisle 16
of the Tax Lav fory the Yeay 19%7

rings vith referesce to the adeve nstter were held
before ne at 80 Centre Street, Nev York, Nov Yerk aa Jume 21, 1967 and
at the State Cempvs, Albewy, hm.-umn.u& T™he op-
s and the axhibits predseed veve as sheva in stsssgraphie

aiavtes sodaitted herevwith,

The Saxpayer moa 8 Nev ! sevident Saz retera ia vhieh
x « :.:”:.:“ e T g i 2 Rt ,':c “&waﬂ. ‘
o » s pay soaty , Y
n. lnuuo;»o' #ted that he had o it of 635,81 an
I Pt o Pl assets of PXL Bats, Ine. oa i ug-uuh -
elaised that the ea tu!. als vu T nt to um
Saent anéd m $30, aum the nu ot M
or $13, :ntu. els
un 1 loss nmonr fres 19!1 2 the amouat of 07 E}:ﬂ A

savsed eapital less carryover fres 1955 ia the asesn
Ko dedveted the slleged capital loss um"m fren tu
reported that Le had no taxable capital gains for the year,

An assesanent of additiensl Sax fer 1997 wes Amu -

Septender 27, ma (Assessseat No. BFA 00099), It assessed Nhai
sorsal Sax, ast eapital 'gau tax, mﬂ' and iatepest in the

§9,003.47 on the dasis that the dedvetions clained feor mlmth Ql&

m contributions and smedieal expenses were disalleved as w :

that as avdited, the Sazpayer ressived assets vnui X

mumuu-tmnu + vhich ware svhjeet to aet 8PS

a:u tex; that the eapitsl uln m tronssstions yeperted ea e

's return were net o mmmwmwm’“ ,

s 1008 penalty was imposed oa the sdéitienal Sax due {ua L

.tmnuo! por moath oa the additicnsl Sax and pemslly,

L l-u, Ine. was incerperated oa Jemwary 15, 1953,

wrai i TR e s

ma-ut um in coanestion vith the “s:ot
eperated & restavraat ia hﬁﬂm. The htmu nﬂ.l ”
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for the assets. These assets were traasterred to PXL Eats, Ias,

On Mareh 19, 1956, the Noard of Biresters of PIL Eats, Iae.
resolved to ligquidate sorporation. Oa May 15, 1956, the cerpe~
ration sold the yestaursat equipneat to Seaier's Restavreat, Ise, Cor
$250,000. The purehase pries was paid partly ia cash asd pertly ia
purchase money notes sesvred By a ehattel nﬂue ea the eqeipaent,
:::gﬁ”?. PIL Bats, Ine. was liquidated and 1%s assets were dis-

~ During 1958, Senior's Restavrans, Ine. stepped maki
paynents on the purehase soney netes and adandoned the resteve
- oquipment., $118,000 was still ovistanding on the aotes, The 4
purehased the equipment for §1,000 on the foreclesure of the ehatiel
mortgage vhish he held on the equipment. On Jume 18, 1998, the -
agaia sold the ogiuut tor $180,000, The n:unn of the 1958
purehases and sales of the equipsent amcunted So $15,6479.65.

On the Yederal auvdit of the taxpayer's 1997 tax 1‘“‘"' o~
dustions clained for medical espenses in the amountoef §1,010.98, _
exeludadle siek pay ia the anowat of $1,300 and & eapitel less of $1,000
were disalloved as unssbsteatiated and eapital geins of §30,067,68 vere
asdded to the taxpayer's insese sinse he €14 not estadlish iastailseat
basis treatasnt for the geins. :

The tazpayer did mot submit any evidence te asdstantiate
the dedustions elained for exeludabdle sick pay, eostiriduticas and mediesl
sxpenses nor that he had a sapital loss earryover vhieh eould e uiiliised
to reduse the amouat of his eapital gains tazeadle during the year. W
satistactory evidease vas svdaitted show the taxpayer’s eest ia
asquiring his interest ia PXL Rats, Ine. Although the restevrast
equipneat of Both @rill, Ine. vas transferred by the Sezpayer e
Bats, Ine,, the taxpaysr failed to shovw that PIL Eats, Ine. did set =:
or obligate itself te pay She taxpayer the wvalue of t‘c oquipnent,
evidenes was subnitted tecshow the valve of the assets disteriduted %o
the taxpayer oa the liguidetiea of PXL Eats, Ise. dvriang 1997. Ae~
cordingly, it is ny opinion that the additiodi)l assessment of mormal
insone tax and the aet eapital geins tax was preperly impesed,

Section s 89hd, 3 of the Tax Lev vides that 4if the
saderstatensat of tax 13 Calse or fravdulent with iatent So evade the
tax, the tax on the additional inmeens discovered to de taxable shell W
doudled and an sdditional one per centem shall be alled te the saswat
so due for each sonth or fraction of a menth. 7The burden of preet
S0 estadblish fraud is vpoa the Tax Comnission., The evidense 2%
the hearing €i¢ not establish fravd sinee the taxpayer reperted
the transsctions which resulted in net u{nal geing Sax. Fravd
penalties were not impossd by the Iateraal Reveave Servies, The
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understatencat appears to de duve to negligeance. The Tax Lav provides
that if the vnderstatement is due to negligence withowt %o
defravd, there shall be added to the amouat of the deficieney five
per cu{m thereof, and in addition, interest at the rate of ene

per centum per u‘h An a ® uﬂt m penalty and imterest hmd
should be modified by redueing it From u.m.n to $1,925. %,

(Bee Xgast, 6 TOM 12195, Dee. 16, 133(!)

Yor the reasoas stated abeve, I resensend that the
cmumuu of the 8%ate Tax eo-uuiu modifying the assessneat
and s sodified, denying the Saxpayer's a”uuuu, de substantially
in the forn uhtttol herevith,

/s/ FRANCIS V. DOW
Yesrlag Officer
P¥Dsio
Bae.,
May 21, 1968
-2 3 -6F
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seviston or vafund of povesnsl fnoeme tune wder Avtiols 16 of the
Tox Law for the your 1937, and honvings heving bemn halé in commestien
tharewith ot the offioas of the S¢ate Tan Coumission ot 80 Oemiee
- Btwust, Now Tuwk, Naw Yok on June 51, 1967 and ot the SUnte Gapue,
Albany, Ve Tork en Auguet L, 1907 beffeve Frossis ¥, Dew, Neswlng
0ttiser of the Departent of Tamtien end Plasnes, 8¢ whish hetwings
onmmninad and sensidores,

The State Yax Comission hevedy findes

(1) Thay the tepayer Ciled & Bew Tork weeldent SaN YOOWS
for 1057 tn vhish ho vepurted wet fncens of 511,415,350 statieg e his
tupayer veported & cspiesl gadn on the dissribution of Whe sssate of
PEL Sate, Ine, o L0e Liguidation, fn wiish cerpovetion Vhe Ssmpaper
wis & stestheldars that the teapayer alleged that the distwilegion we
subject %o fnstellnant salae trestusnt and stated that he ‘Dnlenes
of inssellsent yrelit at the shavehelder leovel was $0F, 608, M1% fwr
1997, the yaur in fssus; thet the taapaguer further alleged hat he
osllosted $30,000 fn 1527 of viich amownt 43,075 or S13,004 wie the

veportabls prefiit for the yusr fn (sews) What the Sapiger saparted




ofe

thiis moms an & caploal galng et an efivet clatned sgatnet Wde
Mot was an wnpliained L0on of asplitel Lewe fn the ameunt of
$35,500,59 sllagedly fyen the sals of Whe sevpevetion fn whish the
further olained & 2t capital Less enrey over sustatosd $a the yoor
3955 in ¥he amownt of $14,000,

(D) Mummumumu
dadusitons, emlutable ofoh pay tn the amownt of 51,300, contvibundens
fu the awsunt of $435 and madiesl epences £ the sasunt of 51,000,

(3) That en Septenber 37, 1963, & netiss of addiotensd S
for the year 1907 was fosund CAvssssmant Ne, 30 0000P) assessing
of $2,711.80; et the asvessmant wae fosusd en Whe Sasls W0t Be
Wmmmhmmnmm-um
Wﬂmmmﬂ‘mmum“&
fu 100 entivety, Snotet of the anmumt of $07,810,41 vaported &2 the
totel prefis an tha fnetalinms sals in 1997 by Whe Spepur, o the
memt of $13,004 vapersed by the tmpayur ae Mo prefts for ewh
tensastions ov any vk capital Lese servy ever vepertad Yy e
Speyer, | |

(&) Thet e asscsmment Surther dlasilount the Saduodlins

(85) That the sssesment fupened & 1008 penality and Sndavent
o the adifeionsl tun dus scuputed te Cetsber 15, 1963 purenmnt S
mmnumwhnmdu.mmua
Sohsl scoaneant of 89,003,477, —



() That en audis of the Smpsper's 1907 Pedevel fnowms
tax yoturn, s sapitel Tosn dedention by the tsopaper fn the Gewmt of
mmeMhmmqu
ot sepital Loswns sustuined by hing that %he Todusul governmuns
dlanliownd Dnstulluent tventnmnt of the Spayer's wet eepdtel falee
- e grownd thet m fastsilsent basta wae Wt eousbifohes by B
fnoenss thet, scsmvdingly, an anount wot enosedtng twice the sfevesals
et of $30,007.68 or $65,135,56 was Somnd by Whe Fudesnl:gevearmant
® b the Speyur's net oepteid gabae fov the Smmbls yeaw,
omduteble siok pay 1 the smsent of §3,500 and wediesl epenses &n

(8) Yhat en Jemeawy 15, 1953, FEL Nedw, Dan, wae dusowpee
niness of 2eth Grill, Ine, viich spareted & vestouwsant Jeooted in
the Berough of Muhatemn fn the Oluy of Yev Tevky hes the Supaper
patd 51,300 for ths asnete; Vet the asuets of Sovh Grill, Sue, wiieh
the tupeyer parchessd were Sronefeoved by Mim te PIL T0s, 29,5 Shet
the tpayer Safled S0 estabiinh Shat b wue net pald ov euupensated
by PR Bate, Ino, for the sseate of Roth Oefll, Iue, wivich wme
teansterved %o VAL Ests, Iws. by W Gaapapary et e SonEMRONY
sses of soguiving his Cntevess fn M3 SNts, 2we, |

(5) That en ek 10, 1996, Whe Beand of Divesswve of



wiw \} %
1936, PEL Sate, Ine, scld 100 businees equipment 0 Senfer's ResOEWPENS,
ne, for $250,000; et the pumiase prios wee puld partly in cooh and
partly fn pureshuse neney notes senured by & chathel mertgagey et &n
1997, PEL Sate, Ins, was Ligeideted and the avente of Y5 Uade, Bum.,
whish ownstoted of sn smsess of £30,000 fn eheh and ¥ha puvhave BORLY
sotes secuved by & chattel sertgage, ware dlstriduset t» he shave~
holdewe of the cerporetion; Bhet the wlus of (he asnete of ML S,
Ino, afeer faeleding the mewnt vesiioed fyem the sals of i0s
the sovpevation van fn the enount of $75,700,40; that the Smpayer

~ fafled 0 astaditeh that be wae not the sola ateskinider of the

asrpovenien, or st the snssts wve distrituted ¢ supwne other Yhen
Mimesls,

(19) That dwring 1950, svhsoguant %S¢ the yoow in fopun,
Senter's Restauent, Ins, disventinued neting pagnawte on ths purehase
nonay notes whish £t gave fow pepmnt of the bwninses aguipnmnt of
PEL Bate, Ine.; Shat §112,000 was cutetanifag and dus and euwing eu Whe
notes At the tine papusnts ware dlsemtuned; Shat the Sempaper

(11) That the tepaper did net subnit asy svidenes %
substantione the dedwstions oloband Cor emnlniedia slen pay,
less cwrry ovar whish seuld be uifitnsd to veluse the snount of
s & resdit of his nagiigense in Mie not watntaining afegude
sesonds % chow ¥he sneunt of kis teendds ftnoeme or the nemnew fn
widoh bis tnosme wer veslised end Sn sbltverily copoveing thee
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mmwmhmmm
MMaﬁvmﬂumwmmu
by virtus of tha sbove grounds end wpon the entive reserd, the
Shapayuer wan magiigens in ewmputing the smems of Bis Samr
Labiiisy for the pamr,
mmmmummmm

PERSORNN

CA) Thak vhe eapitnl gaius tew wan peepariy ssonssed
““M‘mgmtmmmmmm
Bt the ceot basis of the steck war other than sure and e the
vilue of the assete veseived by hin sn dtotwibustion sn the Liguites
tion of PX2. Eate, 2ae, Was lase Shean Whe snewnt of 975,790,409 thes
slox pay, nedies) supenses snd contridutions dotusted by Min on his

(0) Thet the Dapeeition of & 3008 penality conpuied on
~ with fntent to ovals the taw, Sut wae dus t» the nagligwnes of Bhe
Spsyer) thet & 55 penalty cmputed wu the meunt of Yhe SnpepErts
tugether with {tudberest ot the yate of 1% por wnih waler the
provisions of sactien 377, wubd, 3 of the Tem Law,



wlle

() Tt Wy virem of (0) ow, e sossommat o
atdirionsd tume (Ascusmmant Ne, DA 00O09) de Yevehy weditied by
wodithol anmmt of 34,097,43 £s corveast and Lonbally dus and oulng

Sateds Alhany, Bow Terh Whis2cth dap of May » 3988,
PEATE ‘BAR SUNEPSTON
/s/ JOSEPH H. MURPHY
/s/ A. BRUCE MANLEY
mw

/s/  SAMUEL E. LEPLER




