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TO:

FROM:
SUBJECT:

the sale of real estate owned by a partnership and claimed as
an ordinary less, was (a) a normal loss or (b) a capital loss
wvhich could not be offset against the normal income of the
partnership. _ -

MEMORANDUM < 725/4 €<, Zarezez
2l
%M/
State Tax Commission

Vincent P, Molinsaux, Hearing Officer

NAPOLI, NATE § FANNY
NAPOLI , THOMAS

Appiications for Revision or Refund
of Personal Income Taxes under Article )¢
of the Tax Law for the Yeayr 1959

The issus raised herein i{s vhether a loss incurred on |

1608 Ocesn Parkway Towers Company, a partaership

consisting of the applicants and two other partnere were the
owners of a %0 apartment houss which they rented directly to
the occupants, They had tuo employess, In 1939 the partner-
ship sold the premises, incurring a loss of $77,008.31. This
loss was distributed among the four partners and sach of the
partners claimed the amount of $19,481,78, ons-quarter of the
total loss, as a normal loss deductible from normal incoms,

The losses were disallowed by the Dapartment as nermal

losses, on the ground that the partnership was net sngaged in

a trade or business but were mevely engaged in renting fer
investment purposes and that the real estate vas capital assets
of the partnership not used in a trade or business. Accerdingly,
only capital loss treatment vas allowed. ‘

The taxpayers contaend that the Federal gewm't allovwad

the lcases as ordiaary losses and that the assets were Rot
capital assets either pursuant to the Internal Revenus Cods or
te Section 350 of Article 16 of the Tax Law in effeot during
the year in issue,

No assessment against the partnership for wnincorporated

business tanes was made. ,

Section 388 of the Tax Law exampts from the wmincorporated

‘business tax the activitiss of the holding, leasing or management
of real property by an owner, leases or fiduciary. Sinece it is
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evident here that the partnership was engaged solely in the
holding, leasing and managemsnt of real preperty it is exempt
from the unincorporated business tax. The question therefore

is whether an entity exempt from unincorporated business tax
can be desmed to be carrying on a trade or business with respect
to the issue of capital treatment so that the loss on the sale
gf its assets could be deemed an ordinary loss and not a capital
L4088 »

The Federal tax treatment allowing the taxpayer an
ordinary loss did not involve consideration of the quastiom
vhether or not the partnership was engaged in & trade or
business, The reason for this is that the ordinary loss was
allowed under Section 1231 of the Internal Revenue Code whiech
permits gains on the sale of business property held for more
than six months to be considered capital gains, and losses on
business propsrty held for more than six months to be considered :
as ordinary losses. Thus, in econformity years (1960 and subsequent)
the question raised herein cannot ordinarily arise because of
conformity with Federal treatment, The year in issue, however, is
a pre-conformity year, It is to be noted, further, that the question
of capital gains or ordinary income treatment will continue to arise
when the assat is held for not more than gix months,

In the Case of Appleby v, Bates, 278 App, Div, 12, 103 N Y 8
2d 317 the Apptﬁ'jm%m%w York State Supreme Court
held on March 17, 195) that the ownership of real estats, the
renting and management of the same, by an estate for the purpose
of paying off the debts of a decedent who had owned the real
estate was an investment not a trade or business and that the
collection of rents and making of necessary repairs did not
convert the operation into a trade or business. The Court there
held "We are not bound where our tax policy may differ from the
way the United States may have treated the propsrty for tax purposes,”

More than ten years later the Appellate Division, Third

Department in the Case of Ceo We Warnecke v, State Tax
Commission, 15 A D" 2d 5!3'n68§§§.3 the poslition taken In Appleby v
ates., ere the Court held that the operation of an apa
hotel and lobby restaurant was the holding, leasing and management
of real property exempting such transactions from the unincorporated
business tax but that the activities in operating the hetal and
vestaurant weve far more than the mere “general managemsnt of
collecting rents and making repairs” and that the gain realised
on the sale of the property was not a capital gain but ordinary
inceme, The Court there held that the "Commission's denial of
capital gains treatment is consistent also with decisions under
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similar Federal statutes,” The Court cited Gilford v, Commissioner |
of Internal Revenue, 201 F. 2d 735 and the cases there clited,

In the Gilford case, supra, decided in 1953, parcels of
property inherited under wfl an 'placod in the haﬁds of real
estate agents which managed the properties were held to be property

used in a trade or business, and not subject to capital gains trea
ment, .

Federal treatment has generally held that the renting of
properties requiring considerable attention for advertising
tenants, repairing, etc, was a trade or business resulting in
ordinary income to the taxpayer. Hazard, 7 T.C. 723 Fackler,
%3-1 USTC 9270, 133 F, 24 508, The chief exception was Tﬁi%
of Isabel H, Grier v, United Statee, 55-1 USTC para, 9184, 218
F. « 4n that case er acquired a one family howme by
inheritance, collected the rent and made the necessary repairs,
The Court held that since there was no activity to rent and
rerent and no smployee regularly engaged for maintenance and
repair, the property wae held for investment purposes.

The cases of Appleby v, Bates and Grier v, the Unlsid
States, can be disting%!sﬁca in that the Tourt round as fa
mere passive management and a minimum amount of labor necessary
to keep the place in repairs., The facte in the inatant case
bafore us are different, Here the partnership was in the aactive
renting of a large apartment house., The partnership hired
employeas and engaged in the rental of the apartments as a
business venture, I am therefore of the opinion that the assets
were used in a trade or business of the taxpayer and that the
loas on the sale of real property was an ordinary loss, The
assessmente should accordingly be cancellad, :

/s/ , VINCENT P. MOLINEAUX
“Yearing UITicer
June 3, 1968
VPMinn
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STATE OF WEW YORK
STATE TAX COMMILSION
T S AP SR S A SRS S S SN G e S
I8 THE MATTER OF THE APPLICATION
or
WAPOLL, RAIT & FPANNY
g Ly LA

TAX LAW TOR THE YEAR 1954
. >
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The Tanpayers herein, having filed an application feor
revisien er refund of peysonal income sanes wnder Article 28
of thes Ton Law for the calsnder yesr 1083, and a heariug having
besn held in connection therewith at the eoffice of the State
Tax Conmienion, 80 Cantre Strest, lisw Yerk, lev York en the
26th day of May, 1945 before Vincent P, Molineaux, Hearing
0fficer of the Department of Tamation and Finsnce, and the
resord having baen dniy sxamined and eonsfideved,

The State Tax Commission hereby findsi

(1) That the taxpaysr, Sate Hapoll was a 25V partner
in & partnerehip which called itself 1808 Cosan Parkway Toweye
Company,

(2) That the partnershiy was the ownar of a W apartment
house which theay rented direstly te the scoupants and that thw
partnsranip had two amplovees sad {ncurred ether sdvertising,
adninistrative snd opsratiog swupanses,

(3) That iz 1358 the partnarship wold the presiees,
inourving a loss aof $7Y,808,3) which loss was distyibutad anong
the four partnars and the partners, Xate and Panny Napell, veperted
a normal lons of €18 ,%81,78,
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(%) That the deduction was disallowed and Assessmant
Ho, B 828531 in the amount of $1,288.76 was fssusd Decawbsr 1,
AS6G on e ground that the icss was 4 capital lows and could
not be aet off agelnst naormal gains,

Baned upon the foregaing findinge and ell of the evidence
prosentsd horsin, the State Tax Commission heredy

PETERMINES

(A) That the partasvehip was osrrying on a trade or
business of operating and renting a large apartment house and
that the loss on the sale of tha real property was sn erdinary
A0S,

{8} ‘Thet, scoordingiy, the application for revision of
Aspenseent Jo. 5§ 875481 for the yesr 1259 is heveby granted,

(C) That Avsessmsent Hea, & 97901 In cancellied in full,

DATEDS Albany, New York this2lsiday of August « 1988,

STATE TAX COMMIBSTON

/s/ JOSEPH H. MURPHY
o
/s/ A. BRUCE MANLEY

oy roryy

SAMUEL E. LEPLER
o lsnlone T




STATE OF NEW YORK
STATE TAX COMMISSION
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IN THE MATTER OF THE A??LICATIQH’.
or
THOMAS BAPOLY
FOR REVISION OR REFPUND OF PERSONAL

INCOME TAXES UNDER ARTICLE 18 OF THE
TAX LAW FOR THE YEAR 1889

iuuu»auuanun#
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The taxpayer herein, having filed an application for
revision or refund of personsl income taxes under Article 18
of the Tax Law for the calendar year 1989, and a hearing having
been held in connection therewith at the office of the State
Tax Commission, 80 Centre Streat, New York, New York om the
28th day of May, 1965 defore Vinosnt P, Molineaux, Hearing
Offiowr of the Departmant of Taxation and Pinanes, and the
record having besn duly examined and considered,

The State Tax Commission hereby findss

(1) That the taxpayer, Thomas Napoli was a 254 partner
in a partnership which called itself 1508 Ocean Parkway Towers
Conpany .

(2) That the partnership wes the owner of a ¥ spartment
house which thay rented directly to the occoupants and that the
partnarship had two smployeess snd incurved other adwertising,
administrative and operating expenses,

(3) That in 1959 the partnership mold the premisas,
incurriag & lose of §77,806,31 which loss was distributed smong

the four partners and the partner, Thomas Napell, veperted a
normal loss of $19.881,78,
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(%) That the dsduction was disallowsd and Assessment
No, B 82u831 in the amount of $1,288,76 was issued December 1,
1860 on the ground that the loess was a capital loss and opuld
not be set off against nommal gains,

Based upon the foregeing findings and all of the svidence
pressnted herein, the State Tax Commission herady

DETERMINES

(A) That the partnership was carrying on a trade or
business of cperating and renting & large apartment house and
that the loss on the sale of th§ real property was an erdinary
lons.

(B) That, accordingly, the application for revision of
Assessment No, B 82433) for the year 1959 is haredby granted,

(C) That Assessment No, B 828331 is cancelled in full,

DATEDs Albany, New York this2lstday eof August s 1968,

STATE TAX COMMISSION

/s/ ~ JOSEPH H. MURPHY
' ' Mmes n
/s/ » A. BRUCE MANLEY
' ssioney

Ssloner



