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T MEMORANDUM (o . 77 (. 257, >z

State Ten Connission

FROM: Franeis X. Borlaa, Nearing Offfieer

SUBJECT: CLIRION ¥. ERUWT

Applicatica for a Refund of Personsl
Incone Taxes salder Article 16 of the - ‘
Tax Law for the Year 1999 o

A hearing ves held Defere se ea this matter u:m 10, "6!
at Bov York, New York., The Saxpazer vas preseat and Sestified.

mnantwqmumumonu.m“mmtm ,

of the applicastion fer refund other W
vas cmut in denying teotally m anuu o!'a
esssvalty lose W pesson of the of a sovtein pe ln.

b deternination heolds that the thuﬂu for nmc wae
aet mmu ('!‘u “' Seetions M}

serits, mwn vas ontitlied “.“":::“ :
for nm ot »utm 85 & essvalty loss dee Se theft (2
muw ). %he value s to be deternined 12 sceerdanse vith the
statutery nors % 1ts valve 08 acquinition less depreciation, if oy

(Tax Lav, Seetios 353.6). Ia oiveunstenses, Shis velue i fined ia
i:o“ $ doterninstion st §1,200.00, an sacvat that 1% ves onnuﬂ
‘ 8

The retura (17-201) for the yeor 1999, made W the taxpayer ia
Juas, 1960, incleded & elain for a refund in on anevat viieh sepdesented
the exeess of the tanes paid, antively W vumutn. over the tetsl
tanes due, a5 computed %y the tazpayer 1a the petuora. The dedvetiens
the taupayer uuam-n mumom-uummmu
mmmu $00.00 for s lous W theft of & eertsis po
galied o tpes 18° of Beajsain Treaxiin, but seid te €ete frem

Joar .

- By letter deted Desesdar 1, 1960 l}t:ﬂ »ed fosrwerded
a eopy of a latter frem & person, numb sall setttiag & velee
o paintiag ia the smsvat of §1,%500.00 oxuacmunmum

o ul ineluded in on sppraissl ot mmu furaishiangs appraising

the peiatiag ot $1,200.00 as of L9NE.

dissllowed the cleimed casuvalty I ia 1% eatirety

By refuad voveher A26372, 4ated Nereh 1, 1’:& the Dusess

mol m refuad redveing it frem $260.80, eleined
$179.39. seme sorrvespendenss, the taxpayer vas iafereed
dated mm aa. ma, thet he would aot de eatitled to & heeriag or




g o
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ferther appeal valess and uatil he filed an Application for Revisies
or Refund (Tors 113) “"uithia ocne yesr of the date of refusd” (alreedy
past). Kis request for the form, by letter deted Nay b, 1962, vas sot
ansvered uatil Ostober 10, 1962 Yhea the fors vas mailed to s with
a letter steting that the fors shosld de "filed” W April 15, 19%43.
This formsl Application for Revision or Refuad vas swera to xnn 15,
l’!ﬂ, snd vas f£iled at New York, April 16, 1963. The Application for
Revisions or Refund vas denied as vatimely smsde by letter dated
Jene 20, 1963. The taxpeyer therevpon sade applicatioan for » mu,
reseived at Fev York, September 17, 1963 (vhieh vas vithia 90 days o

Juas 20, 1963).

4s to timelimess, Tex Lav, Sestion 3}7% seadates that en
u:!unnua for revision or refund on “a foras preserided” is %o %
filed by the taxzpayer vithin tvo yesrs fros the time of the filing of
the return or payment of tax, vhichever is earlier, or if theve i3 »
sesomputation, then within one yesr of the date of resomputatioa (bt
in thet case, the refuand recoversdle is lisited to the ssouat sdditisnelly

assessed upon mmo?atun‘).

The seetioa Q\ln provides, hovever, ia the third sanvabered
parageaph that a return filed withia tvo years }nu the tine it ves dve
"showing o eredit” for estimated tax peid under Sestion (vhieh ,

provides for "withholding™) "shall de coasidered an ::: eation for
zrefuad of sveh exsess . . . " The sestioa alse provides further in
the suoceeding paragraph that taxzes peid by mesns of vithhelding paymeant
are deened to have deen made as of Apyil 15 of the year folloviag the

tax year, whish here would de April 1%, 1960,

» Two years fros the date of “"payseat,” vhich here is “earlier”
than the date of return wovld have been April 19, 1962; ead this date
is nore favoradle than the date cne year after tﬁo resomputation, whieh
vas Mereh 1, 1962. 8o, 1f the taxpayer's applicstion for vefund wes %o
be dotersined by the saking of the forssl Apguuun for Revisiea esn
Refend, it vould have been due April 15, 1962 end 1t was late. The
seetion, hovever, expresaly provides in its quoted language that ia the
case of an spplication for s refund of withhold sade ia the peters
the returs is the effectvsl spplication for refund, sad it is tisely if
sade within two years of the April 15 follow the slosing of the year,
or here vithin twe years of April 15, 1960. The retura itself vas made
in Jeme, 1960, vell withia the tvo year period. Sveh s retura 1s an
“application” for s refund 4f it shows an overpayment oa its fece,

While so doudt, for sdministrative reaseas, it ves ecaveaieat
for the Departaeat to requirs that the Saxpayer ¢ - 2110 a Yors 11)
12 his request for a refund ves to reseive further ceasideration, aad
by different perscanel, vith o ught to a prelimizsry hosr and o
forsal hearing, it ves not sorrest to soanslude that the timeliness ef
the application for refund in the eirewnstanses here vas to have boon
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deternined by the date of the Pora 113. 1t is elearly the inteation

of the provision of Tax Law, Seetion 374 thet a return thet inoludes

& claim for refund of vithholding is equivalestly the applisation for
purposes of timeliness. The return is the controlliag sppliecetion ia
sveh & aase, Tax Law, Section 37, third uanuabered paragraphy Booklet,
Issone Tex Regulations as of Desesber 31, 1999, No. 572(e) at p. 1bb of
booklet; 20 NYCRR 270.22(s), sixth seatence. |

It i3 true that s "recomputation” of tazes requires an
application for revision or refuad if it is to De disputed, dut the
"resomputation” meant in the context does net inelude a recomputation
thit is ineident to an application for refund that is grasted oaly “in
part,” sines then there is an application for refuad te b.’ta with,

The &hira parsgraph of the section atates that the "retera® in the
eircunstances here 1s equivalently sa applicatioa feor refvad; its deais)
in part is not the "recomputation” seant vhich requires filing an
applisation for refund in order to have the ruling revieved,

The tazpayer scquired: the portrait in question Wy imheritanee,
1% 1s indlcated. Vhem he had had it for scme time, he turaed 1% ever
ia 1956 to a gallery whieh conducted sales of pietures to be sold oa
hRis ascownt. Assordiang to a letter in 1959 fros Sigmond Rethsehild,
ohs of the two partners ia the firs coadveting the gallery, the ethey
partaer effected a sale of the pieture without msking any record of it
and sede off with the proceeds. The letter from Sigmond Rothsehild
which further states that he vas a mesber of the Anericas Sceiety of
Appraisers and coapsrably soeredited ia Englend, stated that he hed
sppraised the painting at $1,500.00. An appreissl of the texpayer's
hovsehold effects for insurence purposes msde by @ Mr, Deaa A. Bsvies,
- an appraiser, appraised the paiating at $1,200.00 as of 194§,

| The elained deduction was originelly rejected on the grounds
that there wvas 20 competent evidence of the valve of the paiating st the
time of 1ts ascquisition less deprecistion dowa to the time of less whieh
is the proper basis for fixing the loss es vas stated in 8 penciled
notation in the file. 4

As to the casvalty loss, & loss by "theft" 1is liberslly
interpreted and includes an esbesslesent of the proseeds of a sele,
Pensl Lav, Section 1290; 231 7, 34 107. The loss
should be taken ia the year of diseovery. Lav, Sestion 360.6).
That there vas & loss by theft within the sesning intended, and thet the
loss wes discovered 1in the yesr 19399, vas adequately oltabiinhol.

It is settled for the Department by regvistica that a casvalty
loas 1is to be determined by the definition of (gein and) loss ia Tax lav,
Sestion 353, and in the case here, by Tax Lav, Section 353.6 aad 353.1.
This 1s the implication of former regulation Xrtiulo 151 asd Artisle M),




.

we have held., (Memoresdum, Deputy Commissioner Kassell to Deputy
Consissiocner Orveene, Augua& 6, 1958). The dasis of the loss here i3,
therefore, the valve at the tluo of asquisition less any deprecsietion
dova to the date of the caswalty loss by theft. A loss W theft eeasti-
tutes & disposition of the asset equivaleat %0 @ ssle at sere, so that
the anount of the loss 1s the full amowat that is fized as the dasis.

In en objest of this character, there vould not be any
depreciation vith the passage of tise nhoz& of seriocus physicel damege
to the painting but rather the value of the paiating should iansresse
{and the 1959 appraissl so iadicates).

The evaluations put on the painting st differeat times other
than the date of acquisition vere not irrelevant bot should have served
as a guide to valse uander the statutory sora.

The date of ssquisition was 19%6 or somevhat earlier. The
sppraisal 1ia 1946 vas prodadly somewhat low, sinee 1t vas for iasuranee
urposes. 8inee, 1ia an odjest of this kind, there is eonsideredls
titude ia fixing value, the totel eirsumstances the value at the
time of soquisition is found to have deen $1,200.00,

Ascordingly, 1t is requested that the detersinmstion deo sud-
stantislly in aceordancse with the proposed detersisstioa sviaisted.

/s/ FRANCIS X. BOYLAN

Woeriag 07t leer

7]
“.srlb

Pedruvary 19, 1969
Moot s Lomonianion 337



STATE OF NRW YORK
6TATE TAX COMMNISAION
IR THR NATTER OF TRE APPLICATION
oy
CLINION N. NUNZ
JOR A REFUND OF PERSONAL INGOME TAXES

UNDER ARTICLR 16 OF THR TAX LAW FOR 3
THR YRAR 1959

W A W G A W W W W R W A W B R W W W

Cliaton ¥. Huat, having requested a refund of persomsl
ineose taxes vithheld for the year 1959 ia his retura for that yeer
duly filed, snd the requested refund having been denied is part, end
a forasl application for revision or refund baviag deea mede
thereatter and haviag been denied, and & Reariag heviag beea beld
thoreon at the offises of the New York State Departeeat of Tezsties
and Pinsnce, 80 Centre Btreet, Nev York, New York oa Juae 10, 1965
defore Praneis X. Boylen, Heering Officer, and the Saxpayer heviag
been present end having testified, and the resord having been évly
exsnined snd ecasidered, :

The State Zax Comaissien heredy finds thets

(1) The tampayer filed & resident retura (Fers IT-201)
for the year 1939, dated Juae 22, 1960 and reselived Jume I, 1960,
ia vhich he requested & refuad 1ia the asouat of $260.80, sn smesat
vhich represeated the 4ifference detween the taxnes due, 8s conpotoed
in the retorn, and the amouat earlier paid eatirelsy bW inesme tox
withheld from vages.

In so coaputing the tax due, She tazpayer took » $1,%00.00
deduction for a easuslty loss by reesen of the slained theft of o
certaia painting. ZThis deduvetion was disslloved eatirely sad the
refvnd vas recomputed o2 a fors, Explanstioa of Refuad, deted




Nareh 1, 196). Ia consequence of the ¢issllowense of this slaised
sasvelly loss, & refuad ia the lesser saeuat of §179.39 vas sade
by Refuad Veuwsher A26372.

(2) The evidense indicates ond 1% 1s found thet the
tazpayer ia 1956 svthorised s certeia partasership of tve nea vhigh
vas operating & gellery for the sale of pajatiags te sell the sald
peiating ia his belelf, and thet the peisting Shereefter vas seld
sesretly and the prosesds coaverted bWy cae of the partsers, asd
Shat this loss ves firet discovered Wy the tazpayer 1a the yesr
1959. |

(3) The tazpayer sequired the peistiag by isheritence ia
the year 19%¢ or semeviat cazlier. Ia 1906, it vas appraiced ¥ aa
aserence appraiser 1a the amesst of $1,200.00 as part of e
appraissl of taxpayer's genersl hevsehold furaishiags fer Lassrense
perpeses. After the less, & written statesent, doted 1999, aade
by the imnceent phrtasr 1a the gallery eaterprise vhe assertedly
vas & qualified art sppreiser, pot & wvalue ea it of §3,500.00,

(d) It ts feuwad that the painting 414 et seffer amy
depreciation frem the time of 1%s seqvisitien teo the Sime of 1ts
loss and the ¢issevers thereof ia 1959, and say heve sppresisted
ia velve.

(S) The value of the painting st the $ise of sequisition
1s found %o have deen §1,200.00. |

Upoa the feregoing fosts and findings and asll the evidense

hevein, the Btate Tax Cemsission heredy

urmnln.

(A) Thet the vetura (Tors IT-201) filed by the taupeyer
for the yeer 1959 oa June 3%, 1960 eoastiteted a tinely application
for refuad as to the smosat thereia elained as 2 eredit for isssse
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Sanes peié as ineeme vithheld fres wages, pursseat to previsies
of Tax Lav, Seetien 37h, whish stetes thad s retura sede withia
two years of the tine 1% was duve, thet shews a eredis for faseme
vithheld ia exsess of the tax dwe, 10 on application fer vefund,
end 50 Besas 0 sake sveh & Fetera asde vithia sesh tise o timely
spplication for vefund ss %o sveh withheld funds,

(B) That the tanpeyer suffered & sasvalty less of the
‘seinting hereinsdeve doserided By yeeses of theft vithia the sesaing
iantended in Tex Lav, Sestion )60.6 vhiekh allows a deduvetion for sveh
s loss, | |

(C) Thet the velwe of the peisting as of its dete of
sequisition by the texpazer less any depsecistisa dova to the Sise
of She loss 1o sn alloveble deduetios purevant to the previsions
of Seetien 360.6 slleviag & essuslty loss ss o defvetion, saf of
Sestion 353.6 whish so fizes the basis of sueh o loss ia the eese
of oa iaherited 1%eu) ané this asevst 15 held to e the evs of
$1,200,00, 1% value on suquisition s found, sinee thave wes no
depresiation, |

(D) Thet the sansvat of She amno refend is sesenputed
o8 followm

Taasdle hslamee

sdisiennl 1asems { m.oe “’“"”
dodmetion ¢
1,200,060 .um& Y

Cosrested taxadle delanes " 06,90).92

Serns) tax z on §5,000 $160.00

. Total Mepmsl O 33
Less u-uw efvetion
foyuneal tax 4

Tornel ta¥ withheld
et Skl

Matsions) refund (or aredit)
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(R) acoosriingly, sa edditicnsl refuad 1ia the smevat of
$67.03, dot vithout Lnterest 1a sesardsnse with previsies of
Tox Lav, Section 377.%, vhich so states, is to be peid (or eredited)
to the tempayer,

Asé IT 18 00 ORDERED,

Pated: Aldaay, WNev York, thin (0th day of March s 1969,

STATE TAX GCOoMMIssION

/s/ JOSEPH H. MURPHY
)}
/s/ A. BRUCE MANLEY
ssioney
/s/ MILTON KOERNER
A




