STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

.
*

of
: AFFIDAVIT OF MAILING
Esther Levitow,Miriam Nicholson & OF NOTICE OF BECISION
Guy Nicholson,---K.G.0. Company : BY (CEREIEIER) MAIL
For a Redetermination of a Deficiency or
a Refund of Personal Income :
Taxes under Article(= 16 of the
Tax Law for the (Year(s) 1949 :
through 1955
State of New York
County of Albany
Patricia Whitman » being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 2lthday of September » 19 69, she served the within

Notice of Proisdonx(mrxDetermination) by (cmetiffed®) mail upon K.G. O, Company
(xopressntetivxof) the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: K.G.0. Company, 81-17 Lefferts Boulevard

Kew Gardens, L.I.,N.Y.

and by depositing same enclosed in a postpaid properly addressed wrapper in a

tpostxaffiige or official depository) under the exclusive care and custedy of

the United States Post Office Department within the State of New York.

That deponent further says that the said addressee is the (zw

¢f) petitioner herein and that the address set forth on said wrapper is the last
known address of the (xepresertatiéxe-ofxkixe) petitioner.

,
Al et R o+ (A

Sworn to before me this

2hith day OfSept;5ber » 1969
| B




STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

*
*

of
Esther Levitow, Miriam Nicholson &° 3?;%:5 g; :::élfggu
Guy Nicholson,--K.G.0. Company
: BY (CERRIBIEBX MAIL

For a Redetermination of a Deficiency or

a Refund of peprgopal Income :

- Taxes under Article 16 of the

Tax Law for the (Year )1949 through @

1955

State of New York

County of Albany

Patricia Whitman » being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of
age, and that on the 2lithday of September s 19 69, she served the within
Notice of Readgiemx(exxDetermination) by (certifitexd) mail upon
Jerome J. Kehan, £sq. (representative of) the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows: Jerome J. Kahan, Esq., 122 East h2nd
Street, New York, NY
and by depositing same enclosed in a postpaid properly addressed wrapper in a
(:pgnﬂtmor official depository) under the exclusive care and custedy of
the United States Post Office Department within the State of New York.

That deponent further says that the said addressee is the (representative
of) petitioner herein and that the address set forth on said wrapper is the last

known address of the (representative of the) petitioner.

Sworn to before me this

2lithday of September , 1969,




Prepared determination to be submitted to the
State Tax Commission. Memo dated March, 1965
is attached.

o~

5/12/69 /Jg/

(1 1) From Francis X. Boylan
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MEMORANDUM L ortlaee , Colten

TO:
FROM: Tranais X, Boylan, Heariag orﬁ.utuu _ é

SUBJECT: Esther lLaviteow, Niriam Nicholson and
Guy Nicholsen doing business ae
. K 8.0, Company, & partasvehip, applieation
for revision or refund of an assessment
. a!t:nml incoms tax (penaltiss for net
*‘ filing partnership return) for the yesare
19%% through 198§, '

A hearing with reference to the above matter wvas held
| bafors ms at 80 tre Strest, New Yerk, New York, on May 12, 1988,
< Ths taxpayers were repressnted by Jeroms J, Xahan, an attewmey,
who was qﬁm apparently Esthey hvgm%ru of the
ors’ partnevs appsared in person, » s 80 attorney,
asnoe; ¢ with Ny, Kahan, indieated that he was & sonein-law
of the tanpayer, Esther levitow, but he did not testify a» a
witnesns, The record of testimemy and the exhidbits ave submitted

| hereuith,
: | ‘A penalty in the amount of $500 had been { 014 purenant
| to prevision or';nn Lav ssction 378 for failure te file &

partnership veturn in the years 1389 through 1951, as was required
by Tax lLaw section 368, A 1ike gmuy was imm:a. but in the
amount of $7580 for the years 1982 threough 138§,

In the ysars in question; the taxpaysrs filed their
individual returns, but me tax or enly a nominal amount vas ‘
by any of than, An additional assessment dated Septembey 17, 1981
had been mads sariier against Esther levitow for the year 1988 4
based upen her failure to report the full distridutive shave of
the rehip sarnings in her individual return for that year,
as it wvas found.

The file shows & record of dilatory corrvespondense
beaginning with the statemant, wvhich of course may have been trwe,
that the sariiest letters requesting the filing of partnership B
veturns ware never received, and contimuing down through the
prelisinary hm;‘m the -}m}, hearing without addueing any
econvineing reasen for 0% :

’ The account given in behalf of the tanpayers, but ealy
indirectly by the statements in their behalf, wvas that thair thes
sceountant severed his relationships with the partaerehip in 18588




wle

taking ths basic racords with him ineluding the origiaal recerds
of the receipts and the checkbooks showing disbursensats: In the
application for revision or refund dated November 13, 1988 where
the nams of that acoountant appears as the neotary pwblie, it
was stated that tax "yeturns® for the earlisr years wunder
consideration were filed, without indicating oiuv 1y that the
returas so referred to verse partnership returns: It was further
stated therein as a defense that partaership returas (sie) die
not have to pay the unincorporated business tax. TFurther
statenents made in behalf of the tawpayer urged both that the
ip returns were filed by the secountant Whe had eepies,
and that if thay weren’t fi{led, they didn't have to be,
Parenthetically, the latter position is mistaken iz lavw, sinee
under Tax Law section 383, a partaership sust file a vretura
apart from vhether or not it would be responsidle for wninsovperatved
business tax. (Compare Tax Law sestion 388«b),

At both the preliminary hearing ind the fovwal hearing, it
was asserted that efferts te have the accountant retura the beoeks
wers unavailing, but as vas pointed out in the report of the
pralininavry hearing, reportedly there was a . n brought
against the accountant bafore the Assoeiation of New York Certified
Public Acasuntants, and although the outacme of that hearing was
- not elearly reported at any ty, there was RO APPAYERT SERSUFS
action taken against the acgountant. ,

I do not find that there was any satisfactory showing
sither that the accountant actually had all of ths basic reserds
or that he hadn't veturned them dowa te date if he did then
initially, or that thay could net have been obtained from his by
lsgal processs 1f necessary if he did se retain them, or that the
taxpayers could not have filed partnership returns infernation
available te them even if some »ecords were irretrievadly lest,

The taxpayars, it may be noted, elaims to have filed a Federal
reaturn and to have undertaken at ons poiat to get a photostat
aopy of the Federal retumn.

It weuld appesr that the taxpayers were alearly enough
invited to make out & partnership return as best they could.
They have, however, insisted that it is impossidle for them
to conply. Consequently, I do not think that any case is made
out for vemitting the penalties,

~ The report of prelisimary exsnination dated Nevemder 2%,
1988, which is attached, should bes seeny the situation veperted
there was basically unchanged by ths formal hearing. '




s

For the reasons stated above, I recommand that the
determination of the Tax Comsission in this matter be substantislly
in the form submitted hervewith, | -

opraved
rXbioa

Eno,

Mareh 16, 196%



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Applications

of

ESTHER LEVITOW, MIRIAM NICHOLSON AND
GUY NICHOLSON H

Doing Business under the Name and Style :
of the K.G.0. Company, a partnership,

for Revision or Refund of Personal 3
Income Taxes under Article 16 of Tax
Law for the Years 1949 through 1955

.

The State Tax Commission having assessed two penalties against
the said taxpayers pursuant to provision of Tax Law section 374 of
Article 16 for failure to file partnership returns for the years 1949,
1950 and 1951 and for the years 1952 through 1955, respectively, and the
said taxpayers having filed applications for revision or refund related
to such penalties and such applications having been denied, and a
hearing having been held on May 12, 1964 at the offices of the New York
State Department of Taxation and Finance, 80 Centre Street, New York,
New York, before Francis X. Boylan, Hearing Officer; and the taxpayer
having appeared by Jerome J. Kahan, Esq. of New York, New York, and
Harold N. Gast, Esq. having also been present on behalf of the taxpayer,
and the record having been duly examined and considered,

The State Tax Commission hereby finds that:

(1) By notice of additional assessment B-197387 dated November 21,
1956, the Department of Taxation and Finance pursuant to provision of
section 376 of the Tax Law imposed a penalty of $500 against Esther Levitow,

Miriam Nicholson and Guy Nicholson, individually and as co-partners doing

business as the K.G.O. Company, a partnership. The said penalty was so
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imposed for failure to file a partnership return for the years 1949, 1950
and 1951 in accordance with the requirements of Tax Law section 368.
Thereafter, by notice of additional assessment B-995428 dated January 4,
1962, a further penalty pursuant to the provisions of Tax Law section 376
was imposed’against the said taxpayers for a failure to file such a
partnership return for the years 1952, 1953, 1954 and 1955.

(2) The said taxpayers, as a partnership in the years under
consideration operated a store called the Kew Gardens Outlet Shop at
81-17 Lefferts Boulevard, Kew Gardens, New York.

(3) In these years under consideration, the individual taxpayers
filed individual income tax returns, but paid no tax or only nominal
amounts, and such returns did not affirmatively show that the amounts
so reported reflected their full distributive shares of the partnership
earnings.

(4) The taxpayers did not establish adequately either at the
formal hearing or a previous informal conference that it was impossible
for them to comply with the requirement of filing a partnership return.
The fact that there was a change of accountants in or about 1955 did not
justify the failure to comply, it is found; and assuming, as was claimed,
that the basic records at that time were in the said accountant's possession,
it was not adequately established, as it is found, either that they were
not ever finally returned, or that, if not returned, they could not have
been obtained by legal proceedings, or that in the absence of such records
it was actually impossible for the taxpayefs to have filed the returns
lawfully required.

Upon the foregoing findings and all of the evidence presented
herein, the State Tax Commission hereby

DETERMINES 3



(A) That pursuant to provisions of Tax Law section 368, the
taxpayers who conducted a partnership were lawfully required to file a
partnership return and pursuant to Tax Law section 374, the aforesaid
penalties were lawfully imposed.

(B) That no adequate justification to permit remitting said
penalties having been fownd, the said penalties in the amounts of
$500 by assessment dated November 21, 1956 and $750 by assessment
dated January 4, 1962 imposed against the said taxpayers, Esther Levitow,
Miriam Nicholson and Guy Nicholson, individually and as co-partners are
affirmed, and it is SO ORDERED.

Dated: Albany, New York this 19th
day of September s 1969 ,

STATE TAX COMMISSION

COHMISSIONER



