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STATE OT Nffi YORK

STATE TAX COMMISSTON

IN T}IE IUATTER OF THE APPI.ICATION

OF

JTNNIE R. WAN'{,AN

FOR, RE\rJSION OR REFU}ID OF PIA,SONAI
$'ICO}'18 TAXES UNDER ARTTCI,E 16 OT
THE TAN I,AI'I FOR THE YEARS T952 AND 1957

Jennie R. llaxnan having filed applicati.ons for rerrision

or refund of personal income taxes assessed for the years L952 and

1957, and such applications ha'nlng been deni-ed, and a hearing

having been heLd on the matter at the offices of the State Tax

Comrnission at 80 Centre Street, New York, New York, on l$ay 272

1965 before Francis X. Boylan, Hearing Officer, and the taxpayer

having been represented by Harry Cohen, C.P.A.,  of  New York,  New

York, and the record having been duly examined and considered,

The State Tax Commlssion hereby finds that:

(I) By Notice of Additional Assessment 44-884113 dated

August 9r Lg55, the State Tax Comnrlssion made an additlonal &ss€ss-

ment of normal personal j.ncone tax in the amount of $137.!1 on the

taxpayerts retu{n for the year Ig52. After a warrant was issued,'

this amount was paid in full on February 1, L965.

This additional assessnent resulted fron a <lisallowance

of a deduction in the arnount of $tr5OO claimed by the taxpayer as

the head. of a family, from the further d,isallowance as unsubstan-

tiated of $2,500 of a loss clained in the total anount of $&rooo,

on a busi.ness venture irr\ 'a motion p5-cture, and by the'di.sallovrance,

as unsubstantiated, of the amount of $ZOO out of the total anount

that was claimed as a deduction for medical expenses.
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(Z) By Not ice of  Addi t ional  Assessmentr ' 'No. 8-788692,

dated June 6, 1960 an assessment rr'as made on the taxpayerts return

for the year Ig57, of additlonal normal j.ncome tax in the amotxrt of

$119.99. This additional assessment resulted from a recomputation

of the taxpayerts taxes for the said year, consequenp upon a dls-

allowance of a deduction of fizr5}O clalmed as. a loss on an in-

vestment in lliaxrnants Productions, Incorporated. The said amount,

of $e,J00 was al-]owed, only as a capital 1oss. This resulted ln

a capital loss camyover of :$11698.56. The taxpayer i id not'

avail herself of thi.s carryover Loss j.n her returns for the 
'

succeeding years.

(3) The taxpayer fi led an application for revision or

refund, unst{orn to but recei-ved l,.tarch 15, 1966, as to the assess-

ment for 1952, in effect appealing therefrom and stating that

new evidence would be subnrltted to support the deductions d'is- .

allowed.

The taxpayer further ctaimed that the addltional assess-

ment for L957 was not tinely made.

By an application for a revision or refund sworn to

July 1p, 196A, the taxpayer appealed also from the additional-

assessment for the year Lg57 claining that the assessment was

made in error and that the loss taken was an ordinary deductible

loss as claimed and not a capltal loss.

Both such applications for rerrision or refund were there-

after denied.

(4) As to the additional assessrnents for 1952, the tax-

payerts, claj-m to the status as the head. of a household was a

subject of determination, dated I,Iay 6, 1959, after a hearing,

whereln it was determined. that she was not the head of a household.

No errid.ence indicating any change in the household si.tuation or
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any new evidence on the question was presented in behalf of the

taxpayer in the lnstant hearing. No evidence was adduced either

to support the clained loss on a motion picture venture in L952

i.n excess of the amorint of $tr5OO whlch was allowed as a deductlble

loss; neither was there any evidence to support the medical

deductions claimed. in excess of the amount allowed'.

(6) In both years under consideration, lrg52 and, 1957,

the taxpayer on her returns reported her occupatj.on as that of an

executlve emplOyed by Bertonne Shops, Inc., at Middletounr, New York.

The character of the taxpayerts I95? investment in

ii la:ananrs Productions, Inc., for the producti.on of an unnamed

notj-on picture was, it is found, the same as her earlier invest-

ment v,dth that corporation in Ig5? in another motion picture,

whlch was entit led ttThe Big Nighttt. She was an investor in

tlaxmanrs ProduCtions, InC., in a class of investOrs whose rights

to recover were subordinated by agreement to the clains of credj.tors

for services or goods used. in the production of the motion picture,

including notably the charges made by the fi lmts dlstrlbutors, and

costs and^ charges of loans made by bankers. Neither motion picture

had sufficient gross rentals to meet these production costs, so

that there was no recovery to the taxpayerts class of investor

in either venture.

(7) The losses on said motion pictures were sustained

by such investors in conmon with the corporation, as i.t is found..

Upon the foregoing facts and flndings and all the

evidence herein, the State Tax Comnission hereby

DETRII{INES:

(a) That the additional Assessrnent No. M-8841f3 dated

August p, Lg55 for 1952 was not untimely, having been nad,e w:lthin

three years of the related return, pursuant to the provisions of



Tax Law Section 373 so provi-ding; and that the actual collection

of the amounts assessed was not untimely, i.n view of the pro-

visions of the Tax Law Section 181 provld.ing for collection of a

valid assessment at any time.

The said assessment for L952 was conect; and lt is

accordingly affirmed.

This assessment has been paid in fuIl and is discharged.

(B) That the ad.ditional Assessment No. 8-788692 dated

June 6, ir960 for the year Ig57, assessing the normal tax due in

the amount of.$119.99 was incorrect. Accordingly, lt is cancelled

in full.

The loss was a loss other than a capital loss in a

transaction undertaken for profit pursuant to prorrislon of Tax

Iaw Section )60.5, and the ordj.nary deducti.on clai-med should '

have been allowed.

Dated: Albany, New York, this lzth day of May t L969 i

STATE TAX COIOESSION


