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Jennie R. Waxman having filed applications for rev131on
or refund of personal income taxes assessed for the years 1952 and
1957, and such applications having been denied, and a hearing
having been held on the matter at the offices of the State Tax
Commission at 80 Centre Street, New York, New York, on May 27,

1965 before Francis X. Boylan, Hearing Officer, and the taxpayer
having been represented by Harry Cohen, C.P.A., of New York, New‘
York, and the record having been duly examined and considered,

The State Tax Commission hereby finds that:

(L) By Notice of Additional Assessment AA-884113 dated
August 9, 1955, the State Tax Commission made an additional assess-
ment of normal personal income tax in the amount of $137.51‘on the
taxpayer's return for‘the year 1952. After a warrant was issued
this amount was paid in full on February 1, 1965.

This additional assessment resulted from a disallowance
of a deduction in the amount of $1,500 claimed by the taxpayer as 
the head of a family, from the further disallowance as unsubstan- ‘
tiated of $2,500 of a loss claimed in the total amount of 34,000,
on a business venture in\a motion picture, aﬁd by the disallowance,

as unsubstantiated, of the amount of $200 out of the total amount

that was claimed as a deduction for medical expenses.




(2) By Notice of Additional Assessment, No. B-788692,
dated June 6, 1960 an assessment was made on the taxpayer's return
for the year 1957, of additional normal income tax in the'amount'of
$119.99. ‘This additional assessment resulted from a recomputation
of the taxpayer's taxes for the said year, consequent upon a dis-
allowance of a deduction of $2,500 claimed as a loss on an in-
vestment in Waxman's Productions, Incorporated. The said amount,
of $2,500 was alloﬁed only as a capital loss. This resulted in
a capital loss carryover of $1,698.56. The taxpayer did not
avail herself of this carryover loss in her returns for the
succeeding years.

» (3) The taxpayer filed an application for revision or
refund, unsworn to but received March 15, 1966, as to the assess-
ment for 1952, in effect appealing therefrom and stating that

new evidence would be submitted to support the deductions dis-
allowed.

The taxpayer further claimed that the additional assess-
‘ment for 1957 was not timely made.

| By an application for a revision or refund sworn to
July 19, 1960, the taxpayer appealed also from the additional
assessment for the year 1957 claiming that the aséessment was
made in error and that the loss taken was an ordinary deductible
loss as claimed and not a capital loss.

Both such applications for revision or refund were there-
after denied.

(4) As to the additional assessments for 1952, the tax-
payer's'claim to the status as the head of a household was a
subjeét of determination, dated May 6, 1959, after a hearing,

wherein it was determined that she was not the head‘of a household.

No evidence indicating any change in the household situation or




any new evidence on the question was presented in behalf of the
taxpayer in the instant hearing. No evidence was adduced either

to support the claimed loss on a motion picturé venture in 1952

in excess of the amount of $1,500 which was allowed as a deductible
loss; neither was there any‘evidence to support the medical
deductions claimed in excess of the amount allowed.

(6) In both years under consideration, 1952 and 1957,
the taxpayer on hér returns reported her occupation as that of an
executive employed by Bertonne Shops, Inc., at Middletown, New York.

The character of the taxpayer's l§57 investment in
Waxman's Productions, Inc., for the prodﬁction of an unnamed
motion.picture was, it is found, the same as her earlier invest-
ment with that corporation in 1952 in another motion picture,
which was entitled "The Big Night". She was an invegtor in
Waxman's Productioné, Inc., in a class of investors whose fights
to recéver were subordinated by agreement to the claims of creditors
for services or goods used in the production of the motion picture,
including ﬁotably the charges made by the film's distributors, and
costs and charges of loans made by bankers. 'Néither motion picture
‘had sufficient gross rentals to meet these production costs, so
that there was no recovery to the taxpayer'!s class of investor
in either venture. | .

(7) The losses on said motion pictures were sustained
by such investors in common with the corporation, as it is found.

Upon the foregoing facts and findings and all the
evidence herein, the Staté Tax Commission hereby |

DETERMINES:

(A) That the additional Assessment No. AA-884113 dated

August 9, 1955 for 1952 was not untimely, having been made within

three years of the related return, puréuant to the provisions of




Tax Law Section 373 so providing; and that the actual collection
of the amounts assessed was not untimely, in view of the pro-
visions of the Tax Law Section 381 providing for collection of av
valid assessment at any time.

The said assessment for 1952 was correct; and it is
accordingly affirmed.

This assessment has been paid in full and is discharged.

(B) That the additional Assessment No. B-788692 dated
June 6, 1960 for the year 1957, assessing the normal tax due in
the amount of $119.99 Was incorrect. Accordingly, it is cancelled
in full. |

The loss was a loss other than a capital loss in a
transaction undertaken for profit pursuant to provision of Tax
’

Law Section 360.5, and the ordinary deduction claimed should

‘have been allowed.
Dated: Albany, New York, this 12th day of 'May ) 1969 -

STATE "TAX COMMISSION

%m« M Al s

! PRESIDENT V <f

44/(\\‘ “A'/
J o s S e

COMMLSSIONER

Wi, e

AN s

COMMISSIONER




