
STAI'E OF IGI{ YONK
STATE TAX CO}I}IISSION

In thc ldatter of the Petltlon
3

of

RICEARD CALIFANO end LUCY CALIFANO:

t
For a Redeternlnation of a tleflcieney or
a Refund of Personal Income & UBT t
taxes under Artlete(s) ZZ & 23 of the
rax taw for the (Year(s),*16?,a1952, :

t fl"n

ATFIIIAVIT OP }OItilC
oF totlcD or Dselslox
sY (cERTrrrDE) illll,

r l t
\- l '

&l*-.t

1?170
f '

State of Nw York
County of Albany

Mangaret Wood. r being duly eirorn, depoaee and eayr that

she ls an empLoyee of the Ilepartnent of Taxatlon and Fl.nancel ovcr 18 yeare of

agel and that on the 26thday of March t L97O r shc servcd the wlthln

llo,tice of loasdr*c (or Determl.natton) by (ccrtlfted) nall upon Arthun E.

Coughlan (repreeentatl.ve of) the petltloner in the wlthl,n

proceedlngl by enclootng a true copy thcreof Ln a s€eurely ecaled pootpaid

wrapper addreesed as followar Mr. Arthur E. Coughlan

?999 
Hempstead furnplke

Suite 2L3 r
Levittown, New Yonk 11756 .

and by depoe!.ttng sme enclosed ln a postpaLd properly addreesed rrapper ln a

(post offl.ce oar offlclal. delnsttory) under the excluslve care and euctody of

the llnited Stateg Post Offlce Delnr{nent wlthln the $tate of llor York.

Ttrat deponent fiuther eays that the sald addressce ie thc (repreaeutatlve

of) petttloner hereln and that the addreec set forth on cald vrapp€li 1r ths lart

known addrese of the (repesentatlvc of thc) petltloner.

Sworn to before ne thls

26tl: day of March , 1970



r

STATE OP IIEI{ YORI(
$TATE TAX Coltltlsslotl

In thc l,tatter of the Petltl.on

of
:

RICHARD CALIFANO and LUCY CALIFAN0
t

For a Redetemlnatlon of a lleflclency or
a Refund of Pensonal Income & UBf r
Taxes under Article(s) ZZ U Z3 of the
Tax Iaw for the (Year(s)aL960, 1962, I

AfFIIIAYIT OT }ON,IXC
oF xorlcE or EcISIox
BY (CERtrrrED) HAII,

State of lfer York
0ounty of Albany

Marganet Wood r belng duly ewornl depoeee and aaye that

she Ls an enployee of the llepartnent of Taxatlon and Flnanee; wer 18 yeare of

agel and that on the 26thday of Manch , L97O , she cervcd the rtthi.n

lfotlce of ftdo{rr (or Deternl.natton) by (ccrtlffed) nall,upoa Rlchand &

Lucy Califano (rynr&ttmd) the petltloner ln the rlthtn

proeeedlngl by encloetng a true copy thereof ln a eecurely sealed portpald

wrapper addressed as followsr Richand Callfano
2[ Marksman Lane
Levittown, I i lew Yonk LL756

and by deporltlng eane enclosed ln a postpald pnoperly addressed Eapper ln a

(post offlce or offlclal. depsltory) under the excluglve care and euatedy of

the llntted Stateg Post Offl.ce Depar"hcnt wlthln the State of llcr York.

Ttrat deponent frrther Bays that the sald addreasce la thc (rgoonffi;n

r*) petltl.oner herefn and that the address eet forth on sal.d yrapp€r la the lart

knorn addrese of the (rupucnfiAdlucftthrr) Irctltloner.

Snorn to before ne this

26th day of March ,  1970



STATE OF }IEW YORK

STAIE TAX COUMISSION

In the l{atter of the Appllcatlon

of

Rlcha:rd Califano and Lucy Callfano

For" a Redeteranlnation of a Deficiency
on fon a Refund of PensonaL fneome
Taxes and Uninconponated Buslness Taxes
Under Anticles 22 and.23 of t}l.e Tax
Law fon the year:s 1950, L962, and L963.

DECISION
0r

DEFAI'LT

tLre petlt ionens b,aving fi led a petlt lon fon a r.edetermLnatlon

of notlees of deficlency on fon a refund of peneonal Lnconre taxes

and urrinconponated buslness taxes unden Antlcles 22 and, 23 of the

Tax Law, fon the years 1960, 1962, and 1963, and a heaning bavlng

been duly scheduled at the offl.ces of the Departnent of Taxatlon

and Flnance at 8O Centno Stneet, Ner York, New Yonkr on January 5,

L97O, before FnancLs X. Boylan, Esq., and thene havlng been no

appearance on behalf of the petltLonens, and the Depantment havlng

appeaned by E. E. Best,  Counsel ,  (Alexanden Uelss,  Esq. of  connsel) ,

and the necord havlng been duly examined and consid.ened., the State

fax Cormnlssion finds tbat:

l. I'be failuro of any appearenee on behalf of the petitionen

at ttre scheduled heanlng constituted a d.efault.

2. By a notice of deficiencyn dated Febnuary 28, L966, end an

attached statelaent of audit changes, the State Tax Comrlsston notlf led

petlt loner th"at it deternoined that thene uas a deficleney of unLncon-

ponated businoss taxes for the years 1960 and 1962 tn tbo anorrnts

of $214.05 and W2.27 togethen as of the date of the sald notLce.

By anothen notice of deflcieney, dated Februany 28, 1966, and

an attaehed. stateraent of audlt changes, the State Tax Conml.sslon

notif led petit loner"s that lt deterrnined that thene was a deficlency



t . t

z

of nnlncorpor"atod business taxes for the year L963 ln tbe anount of

* l5O.oo wLth a penal ty of  $89.15 addi t lonal ly.

3. l lhe evid.ence lndLcates that the lncono assentedly consti-

tutlng unlncorponated business lncome was fnom comissions eanned

by the petit lonen, Rieband CaLlfanor Ee a real estate sel,esman

employed by one John H. Pengola, a neal estete broken. PetltLonen

dld not make any sales on his own account.

Accord.ingly, the Stete Tax CorrnrissLon heneby

DECIDE$:

A. Ttrat the d,etermination that petitlonerrs eannings fron

comnrigsions as a neal estate saLesman, rendening sa:r.vl.ees fon a

stngLe broker. in the stated eLrcrrmstenees, rres subJeet to unLneon-

ponated business taxes, was erron€ous in Iaw, and Ls neeclnded

(  T .L .  $7o3(a )  and  ( f  )  ) .

A neaL estate seLesman worklng fon e broker (on Lncor"por.ated

neal estate sales agency) und.en the degneo of supervlsion that

nornrally exlstg typlcally tn that nelatLonehtp Ls not cond.uctLng

an unlncorponated buslness but ls an employee fon ttre purposes of

tbe Unlncorporated Business Tax Law, lt ls held, notwlthstandlng

whether sueh persons ar.e nuled to be not employees but lndopcndent

contractons under other statutes.

Ttre circumstance that petit lonsr reportedly patd a pontton of

the nelated corrnissions to hls son, rbo evidently ras not lrluself

a l ieensed salesnan, for drlving custom€rs to thc sLtes of noal

propenty up for sa}e, wbLch ras not fornral.ly e gales actlvlty, dld

not oonstltute the son ltstaffrt of bls fathen, the petltLonen, orl

adequately evidence that petlt lonerts activlt l€s rero dlffenent frsm

those of staff neal estate salosmen generally, who nonnally are

employees fon unlncor"ponated buslness tax l.ar purposos, lt Lg h,oId.



-3

ftre fact that petit ionen hlmseLf heLd a brokenrs l lcense ras

not material in the circrrmstances here, whene tre did not nake any

sales as a broker in his own night.

B. TLre assessments of unLnoorporated business taxes made folr

the years 1960, l962, and 1963, are, therefore, eancelled in full.

DAltsD: Albany, New York

)r(me/, 4 4, Ls Fa

STATE TAX COI{UISSIOT
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State of Nen York,
Dep tt of Taxation & Finanee
State Carcpus,
Albany, i.{. Y.

Dear i i lr. Boylan:

ft
,/

Rlebard C. Califano,
?4 ftlarksman tane,
tevi t to,r ,n,  N. Y.

i .  Dee. 8,  t969
' .ATT: 

Francls X, BoYlan
Hearing OfJ'ieer

" " ]

Reeej-ved your notice of 'rForiual Hearlng'1, to be held Januarya, I*70 at
1:50 Pl,rl, oil Center $treet, Ne', '+ York City, in reference to the above cap-
tj-oned anrl usii l  make every effort to be there personaliy, although I tri l l
not have any legal representation. In the event that by some r:nforseen oc-

/ curance, I i"ri.ll not be able to attend, I wouLd like to subrr:it the foliowlng
/ inf'orroation, vshich is my cornplete case in fact, and rely upon the judgenent

/ of the hearing offieer accord^ingly. In any event I wouJ.d l ire a decision
1 rendered.

(l) Copy of rny er*ployers statement 'r,,rhich 1s self explanatory.

(a) In 1$6." when &y aecountant .. 'ras David. J. Grutmanr of ,,OOU iiempstead Turn-
pike, tevittofin, f became j"nterested in }I.H.1CI, conimonly knol;n as ttKeogh Plantt,
I asired idr. Grutmar: to contact the Mineola 0f f iee of the IP,S to determine my
eligibil i ty r.rrder this plan. He told ite after contacting l: lneola, that they
have informe'l him that f ,u;as not in business for ruyself, that I was in the
employ of John l;1i. Pergola and therefore that f -,,';as not ellgible, Thls 't'tas
alL done by phone with nothj-ng in tvrit lng.

It $eens to me though, that if the IF.fj considered rue an employep and not
in business for myself, +;hy should the Etate TIErx. Couruission consider me j,n
business for myself and therefore subject to irnirrcorporated business tax.

(f) According to the New York $tate Heal trstate License lalv, therr]. icensed
real estate brokdrtt must post this fact outsid.e a plaee from ,rhieb he is do-
j -ng business. In the years under conslderat lon,  a s ign t 'L ieensed Real Es-
tate Brolcertl i '*-as attached to my home, uhieh of course, lead to some neigh-
borhoclu business, r 'rhieh I read.ily arj.rir lt, but ru;'belief i,ras that I was con-
forming to the State Lleense Law in c io ing this.

At an inspectron by"the Llcens* B-.reau at  Pergolals of f ice,  I  r ' i&s in-
formed.r &s ,u&s ri iy employ€rr that this sign i i iust be hung at rny enployerts
place of  business, s ince this r , ras also considerec my place of  business, This
event ciid not occ-rir unti l sff ine tirn* in 1964.

Eeeatus* of the for'ugoing confusion of rules anci raws anci. provisioris, it
tulras thert thought by ruy ne;i &ecountant, ivir. Arttiur Coughlin of i;900 Henpstead



@
Turnpike, Levittoloyty that a petition should" be rnade for a refund of un-
incol'poriteri busineis tax for ttre years pa1"cr, plus a denlal of any aci-
dit ional payruent.

You now have the courplete e&se in hanq-* do i ' ;hat you can '; i th it.
As far as I am coneerned, I ivould be acceptable to a settlem*nt "hich u,ould
not cost nie any ir.roney, biit I iu'i}l abj.de by your decision 1ri any event,
needJ.ess to say.

Slneerety Yours

trXic:



'pr$h
i }475 I I< 'mlu i l .c : r< l ' lurnpike

Lcvi t tou 'n,  L.  I . ,  N.  Y.

P E R S H T N G  5 - 4 6 3 6

Srptoubcr I, tg66

fQ 4aH I? Ur,T gqRmnrr'

fhlr lt to rtetc that Rlchlrtl" C. 0altfeno ber
lco at e eounteslon Rr*l Ettato tdssaca elnce
preacnt dlta.

bcca crployod
llorob 1959 to

bt
tho

?o tho bert of ny hov!.rdgcr .??! thogb Ir" gellf*to {r,
llcontsal &cal Ertatc Bmhcr hi b&r DGvctr actad ln htr ora
eapactty ae auch uhllo tn ny crtfleya.nt.

Hr. cellfnno trnr{oraell hlr porronal sarlcoa h ry offtco rololy
nalntalnsd auil steffatt by ac and ha ree accosntrblr to ne aa to
htr ncthod ef coaductlnE brrstaase &nd the rcarrlts obtalncd thsrcfroa.


