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STATE OF IfiI{ YORK
STATE TAX COltlnSSIoll

In thc l{atter of the Petltl.on

of

Monrls Haims

For a Redetermlnation of a lleflcl.ency or

illlfll'3f '^:r"nt1 t"" *ie
Tax Iaw for the (Year(s) L957

AFFII}AVIT OF !|AILITG
OF KNICE OT DECISIOT
BY (€XnSrTtrD) l|Art,

$*,i.e*
PZ,

/ q7o

of the

State of l{ew York
County of Albany

tyan P$onto r belng duly swornl depoees and eayr that

she is an employee of the tlepartmert of Taxatlon and Flnancer over 18 yeare of

ager and that on the 28tHay of January , Lg 70, she aervcd the wlthln

lfotice of hnirtsoc{r Determinatton) Uy (*m**:tn$ nall upon Finkel and

l lad ler ,  Esqs. (representatl.ve of) the petltloner ln the wlthtn

proceedingl by eneloelng a true copy thcreof ln a seeurely gealed lnatpatd

rraPPer addressed as follous: Finkel and. l{ad1en, Esqs. hgl Bnoadray,

New Yonkr l{er,r io"t

and by depoetttng eme enclosed in a postpald properly addressed rrapper ln a

ftnrtmfoqlx offlclal. deposltory) under the occluglve care and eurtody of

the llnlted States Pogt Office Departncnt wlthln the State of llcr York.

Ttrat deponent firrther Bays that the sald addressee Le the (repreeefratlve

of) petttl.oner hereln and that the addrcgs set forth on eal.d Eapper lc the lart

knorn address of the (relreeentatl,vc of the) petltlmer.

Swora to before ne thls

29t'h day of January



STATE OF I{EI{ YONK
STATE TAX CO}I}IISSION

In the ldatter of the Petltl.on

of

MONRTS EAIUS
:

For a Redeteminatlon of a lleflclency or
a Refund of Personal Income 3
Taxee under Article(s) 15 of the
Tax law for the (fear(s) L957

State of lfew York
County of Albany

Lynn Puonto r belng duly ewornl depoaee and caye that

she ls an empLoyee of the llepartnent of Taxation and FLnancer over 18 years of

agel and that on the 2lndday of Januar"y t Jl07O , she ccrtrcd the rlthln

lfotice of l0dtrf,5*$* Ibterminatton) by (mrft@ nall upon l{onris Haims

(*W.nconurt*w*I ttre petltloner ln the rlthtn

lrroceedingl by encloetng a trtre copy thereof ln a securely sealed poatpald

wrapper addressed as follorls: Monr"is Eaims , 545 T[Jn*t.C ]lontgomeny Stneet

Bnook1yn, l{ew Yonk

and by depoatting eane errclosed in a postpal.il properly addressed rrapper ln a

(pxtrfilum offtctal deposltory) under the excluslve care and euatedy of

the tlnlted States Post OFflce Departncnt wlthln the gtate of llcn York.

Ttrat deponent further Bays that the satd addressee le the (nqlrumatlx*

cd petftioner hereln and that the addrees eet f,orth on sald rrapper 1r the laot

known address of the (@) pettttoner.

ATFIIIAVIT OF IIf,ItIilC
OF trOrICE OT DBCISIOT
BY (CEnsDrED) ilAlr,

./ a--

4.a ,1t- ' t  L1)

Snora to before nc thls



STATE OF IIEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Appl ieat ion

o f

MORRIS HAIMS

For a Revis ion on fon Refund of
Per.sonal Incpme Tax unden
Art ic le  16 of  the Tax Law for
the Yean I95T

DETERMINATION

fhe taxpayer  hav ing f i led an appl icat ion pursuant  to  Tax Law

Sect ' ion l l [  for  rev is ion or  re fund of  Personal  Income tax imposed

by Ar t ic le  15 of  the Tax Law for  the year  rg57 unden an assessment

da ted  0c toben  21 ,  1961  and  such  app l i ca t i on  hav ing  been  den ied  and

a hearing thereon having been duly demanded and held before

Nigel  G.  wr" ight ,  Hear ing of f lcer ,  and the record.  hav ing been duly

examined and considered the srAlE TAX coMMrssroN l ieneby

F INDS:

(1 )  The  so le  j . ssue  i n  case  i s  t he  t ime l i ness  and  va l i d i t y

o f  an  assessmen i  i ssued  a f te r  a  p rev ious  assessmen t  f o r  t ho  same

yean  had  been  sa t i s f i ed  by  a  check  hav ing  a  res t r i e t i ve  endorsemen t .

(2)  There is  no ev idence that  the taxpayerrs  L95T retunn

was  f i l ed  on  o r  be fo re  the  due  da te  theneo f ,  Ap r i l  l . 5 ,1958 .

(3 )  The  taxpaye r rs  r95T  re tu rn ,  o r  a  copy  the r .eo f  ,  was

f i led on March 2[ ,  1960 and showed a tax due of  $4sz. l lg  composed

o f  no rma l  t ax  o f  $ r5 : .oo  and  cap i ta l  ga lns  tax  o f  $e99 . r4 .  T t re

re tunn  i nd i ca tes  tha t  a  pa r t i a l  paSrmen t  o f  $u3 .1 [  was  a l so  made

therewi th.  ur is  a l leged paSrrnent  however  was never  received by

the Depar tment .

(4)  Assessments were made on May l ,  1960 fon the years rgS1

through 1957 in  the to ta l  amount  of  $h27.30.  T16e assessment  for

1957 ( No . 8Z7644r I was f or g1gi3 . o0 .
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(5) 0n Septemben 1[ ,  1951 a warrant was issued against

taxpayer for  $597.80 cover ing the tax years 1951 t t r rough

1957.  fhe  excess  over  $4ZZ. lO cons t i tu ted  pena l ty  and in te res t .

0n October 2,  1961 the amount of  $ l+27.30 was paid and the warrant

was cancel - led.  The check g iven in  pa; rment  was endorsed wi th  the

warrant number and immediately below with the statement rf ln ful1

paSrment of abovert. This endorsement did. not refer: to any amount

not included in the amount of t tre warrant. While this paSrment

impl ies a waiver  of  in terest  and penal t ies no such impl ieat ion

can be drawn concern ing a compromise of  taxes

(5 )  A  fu r the r  assessmen t  (No .  8984949) ,  t he  one  i n  i ssue

here,  was made on October  21,  1961 in  the amount  of  $452.1[  p lus

penal ty  and in terest .  fh is  was reduced by le t ter  dated Februany f ,

L962  to  $299 .119  w i thou t  pena l t y  o r  i n te res t  and  as  reducod  re -

presented the capital gain tax shown to be due on the 1957

re tu rn  wh ich  had  no t  ye t  been  assessed .

Upon the foregoing f ind ings and a l l  the ev ldence heneln

The State Tax Commiss ion

DETERMINES

(A) The assessment  hene in  issue was made wi th in  2 years

from the f i l ing of the return and is therefore t imely (Tax Law

Sec t i on  37b ) .

(B)  fLre so le author l - ty  to  compromise taxes is  found in

Tax  Law  Sec t i ons  171 ( l - 5 ) ,  171 (15 )  and  171 (18 )  and  any  asse r ted

compr.omise not  va l id  under  those prov is ions is  absolute ly  vo ld

and  o f  no  e f fec t .

(C)  The rest r ic t ive endorsement  on the check in  payment  of

the warrant  would apply ,  i f  a t  a l l ,  to  the amounts inc luded ln

the assessment  on which the warnant  was based and such assessment

d id not  inc lude any amount  which was a lso inc luded in  the

subsequen t  assessmen t ,  he re  l n  i ssue .

(D)  The taxpayer  has fa i led to  carry  the burd.en of  proof

to  show that  there was an aceord and sat is fact ion or  o therwi-se

f ina l  and b ind ing agreement  wi th  respect  to  h is  f957 taxes.
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(See Ear le  C.  Parks  33  Tax  Cour t  ZgB;  D.D.  Pat te rson l -966 Tax

Court Memo No. 2L9)

(E)  T 'he  no t ice  o f  add i t iona l  assessrnent  da ted  Octoben 2 l '

1961 does not include taxes or other charges which cou1d not t rave

been 1awfu1ly demanded and i t  is  hereby af f i rmed together wi th s.uch

interest  and other charges, i f  aDY, as may be lawfu11y due punsuant

to  Tax  Law Seet ions  375 and 377.

Dated : Januany 21, I97O, Albany, New Yonk

STATE TAX COMMISSTON
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lrrAls or rgs tom

3!f,r8 rAx solofig8rof

In tb; tdettcn of, the APPllortlon

cf

t|0nnr$ trlts

Fon a Sovirlon or for 8efirnd of,
lrmenel laoac Xrr un{or
,Artlclo 16 of tb. l1rr IcY f,otp
tbp trrtl f9t7

DSTERUTtAS[O[

Ilrc taxprlron brvlng fllrd en rppX.loatlon punfurDt to lfar lrav

Sootton 3?h fon novLrlon or rcfund, of Pcnlonrl Inaoc te: llqroaod

by Artlcls 16 of tbc lex lrrr for tbo ytrr L957 undsr rB lltr!ilcnt

dstcd Ootobg 23r f961 end ruch applloctton hrvlng bocn donlld end

e hoarlng thcrcon hlvtng born duly danrndfd end brld brforo

[lgc1 O. g1llgbt, Xrerlng Offlocr, rnd tbc rcoord hrving born duly

exarnlnod, and oonrldcrod thr STttB TAX COlltdIggIOI t{prreby

Iqtf,tlsr

(11 Xrlns tttrc'Lrauo ln oero lo ths ttrollncre ead vrlldtty

of an acroransnt lrrucd nftcn r provlou! atlaf!ilant for t'br ilno

ycnn hed brcn ratlrflcd by a ebcok brvlng e rcrtnlotlvc cndotllanat.

(2) l$1gnc 1r no avldcnoc tbst thr taxpryfftt l957 roturn

rar f,tlod on or bcfor:o tbo dur detr thlnoof, eprlX 15r 1958.

(3) I'hc turpeycnt t L997 rttttrn, ot i ooPt thcnosf , rrt

fllcd on ldnroh lhr 1960 end rborcd I tex duo of $$2'.1b enporcd

of nomrl trx of ffg3.O0 and oepltel ge!.nr tex of &n.!.b. trbr

rctura lrrdlcatcr thft r par?i,rl prlmcnt of t113.1[ rrr eko nrdc

thor.arlth. !b,11 eLlogrd prtrmont borcvor rat noYan r'toclvrd by

a
I

I

t

I

a
a

,
a

_l

tbc DepeFtaant.

(b) Arrormontl rcno nedc

tbnougb L957 ln tbc totnX. auount

tiry 3, 1960 for tbo JFiuif 1951

ilt2?.30. fht llrcrm.nt for

on

of

L957 ($o.B??6ldB) rea f,or $1$].oo.
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(5) On Scptouber lLr 1961 a Hrnrcnt rel llrucd rgalnlt

taxpayar tor i597.80 oovorlnS thc tax ycgr I95X tbrough

Lq1T, Tho Gxcorr ovor Shaf.l0 oonatltutcd pcnalty end lntcr.lt.

On ootobcn 2, 1961 thc nnount of W.Jo rea peld end thc rgnent

rs! oanooLlcd. ltbc ahcok glvtn ln pepaont ver cndor.|cd rttb thc

rprsnt nrubon and lulcdletcly bclon rltb thc rtatcucnt iln full

payacnt of aboycr. lrhlr cnd,oracnont dld not ncfcr to rny anount

not lneLudcd ln thc enount of tbc se rent. Thllr tbla pryncnt

lup1tct e ralvcn of !.ntorcat and ponrltlct no ruoh I'upllortlon

can bc drasn conoorntng a oonpr(m!.ac of, texcr .

( 6 ) A funthcn arrccauont ( ilo. B98h9b9 ) ' thc onc !.n la6uo

bcnc, ynr nsrdo oa Octobcr 23, 1?61 ln tha mount of fl*5?.1f pluo

penalty end lntereat. lbLs rel ncduocd by lctten drtcd Fcbrtnny ft

tg62 to Fgg.ll1 rlthout pcnalty on lntcroct and er rcduocd no'

prcrcatcd tbo cepttel grtn tax ehorn to bc duc on tho 195?

rcturn rhloh hnd not yet bacn tlloltcd.

Upon thc foragolng ftndlnga and, ell thc ovldcnoe bcrcla

if,rc Etatc Tax Cmlrelon

DSrxmrrHi
(l) the atrcacnent bcrc ln lecuc reg nadc rltbln 2 yrrnr

firon thc ftltng of thc netgnn end k thcrcfonc ttuely ( lrx lcr

$cotlon 371+).

tB) llltrc eolc euthorlty to o66promlrc tgxer !'a found ln

Tex Xav $cotlonr 1?1(151, X?1(161 and L?1(18) and any arrortcd

oonpnonlcc not valld undor thoro pnovislone l"r ablolutcly vold

and of no offcot.

(0) l[bc.nertrlctlve cnflorraront on tho cbcok la pryacnt of

the ssrrant rou!.d applyl lf rt r11, to tbc amoturtl lnoludcd la

tbc esaoaoment on rbl,ob tho ranrent ral barcd end ruoh elseaclcnt

did not tncLudc any anount rblch res ako lnoludcd ln tbc

aubrcquent arrcttncnt, ,hero ln l,lcuc.

( Dl tlrc taxpaycr lra fal}ci to oerry tbc hr1ldon of Froof

to thor tbat tbcnc rar an aocord and aetlrfrctlon on otbcrrylrc

flnal and blndlng agtlcucat rl.th rcepcct to hle L957 taxcl '
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(ttcr Sanlr C. Pr1elr 33 $3a Cotst e98l D"D' }lttrr.ron 1966 $rt

Court t{mo ilo. 219 }

(8) llm notlat of eddlttonrl erlorrnrnt drtrd Ootob$ 83r

lggl docr not lncludr terrr sF othor ohergu rblab gould not hrvf

bccn lrrf,ully dmadc{ rnd tt lt brnrtry rffhnrd togrtbff rtth rrroh

lntormt and othcr o,blllgtr r lf rnyp rr llrt br levfirlly ato prr'rurnt

to lrr Isr Sccttons 3?6 rnC 37?.

Xbtadf January 23., 1970; Albany, New York

sfalB [[x c0mcssl0f
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