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STATE OF NDtt' YORK
STATE TAX COMI.IISSION

In the ldatter of the Petition

of
BENJAI,IIN IIEATH :

BENJAIVIIN AND AIOISE HEATH
:

For a Redetermination _of a Deflciency or
a Refund of Personal Income

bt*t-t*id.*r-rx'e-

Y;ff ,?b/

AFFIDAVIT OF I.IAIIING
oF IotrcE or DEcrsroil
BY (CERTIFIED) HAII,

Taxes under Article(s) ?2 of the
Tax Law for the (Year(s)1960, L96L, .
a n d  

' l  
9 6 2

State of New York
County of Albany

Linda Wilson r belng duly swornl deposes and says that

she is an employee of the Departrrent of Taxation and Fl.nancer over 18 years of

agel and that on the 2L day of December r 1970 r she eerved the wlthln

llotice of Decision (or Determination) by (certtfied) maLl upon Benjamin and

Aloise Heath (representatlve of) the petitloner in the wlthin

proceedlner by enclosing a true 
"rgl",138.*1.,{ IXS ii";y5}yf5gtgd 

postpald

wrapper addressed as follows: c/o TI'te Connecticut Bank & Trust Company

1 Constitut ion Plaza
Hartford, Connecticut 06115

and by deposltlng same enclosed in a postpalil properly addressed wrapper ln a

(post office or official depository) under the exclusive care and custody of

the tlnited States Post Offlce Department withl.n the State of lfen York.

firat deponent further says that the sald addreaoee ie the (represeffatlve

of) petttl.oner herein and that the address eet forth on saf.d *rapper is the lart

known address of the (representatl,ve of the) petitl.oner.

Sworn to before rne thls

2 Is of



STATE OP NElll YORK
STATE TAX COMXISSION

In the l,latter of the Petition
3

of
BENJATVIIN HEATH :

BENiIATUIN AIilD ATOISE TIEATH

For a Redetermination of a lleflciency or'
a Refund of Personal Income :
Taxes under ArticJ-e(s) 22 of the
Tax Iaw for the (Year(s) 1960 , L96L, z
and  1962 .

AFFIDAVIT OF I.IAITING
OF }IOTICE OF DECISIO}T
BY (CERTTFTED) r{aIL

State of New York
Counly of Albany

Linda Wilson e belng duly swornr deposes and saya that

she is an employee of the Department of Taxation and Ffnance, over 18 years of

agel and that on the 21"1 day 6g December t Lg7O, she senved the wlthln

Notice of Decision (or Determination) by (certlfied) mall upon Benjamin and

Aloise Heath (representatlve of) the petitloner in the wlthin

proceedingl by encloslng a true 
3"Jr{".L":T5i&: "o?y"td/"A:"t* 

postpald

t{rapper addressed as follows: 800  17 th  S t ree t ,  N .w .
Wash ing ton ,  D .C .  20006

and by deposltlrqg same enclosed in a postpaid properly addressed wrapper Ln a

(post office or official- depository) under the exclusive care and cuatody of

the tlnited States Poet Office Department withln the State of l{en York.

That deponent firrther says that the sald addressee ie the (representatlve

of) petttloner herel-n and that the address set forth on eal.d wrapper ls the laat

known address of the (representatlve of the) petltLoner.

Sworn to before

2 l of

ne thLs



STA1E OF NEW YORIT

STATS TAX COUMISSION

In the l i latten of the Petit ion

of

BENJAI.fiI{ EEATE

as to tb,e yean 1960, and of

BENJAUIN AND ATOISE NEATH

as to the years 1961 and 1962 fon
nedeterrrinatlons of deflclencles on
fon refund of Pensonal Income Taxes
essessed under Ant ic le 22 of  tbe Tax
Law fon tbe sald y6ars.

DECISIOU

Ttre petit ionens having fi l ,ed petlt i.ons fon nedetermlnatlons

of deficlencies on fon nefund of pensonal lncorre taxes asscssed

under Anticle 22 of the Tax Law fon tb,e y€ans 1950, 196f and 1962'

and a heani.ng having been held at the offlces of the State Tax

Cownlssion et 80 Centre Stneet, New York, Ner Yonk, on l lovenbcn 23,

1965, before Fnank M. DeBeLlls, Esg., Eeaning Offlcen, and thc

petit lonens having appeaned by Reasoner, Davis & Vinson, Esqs. of

Washlngton, D. C.,  (John E. Boice,  Jr . ,  Egq. of  counsel)  and the

taxpayen BenJaml.n Eeath having appeared Ln penson and testLfied,

and the necond having been nead, and due deliberation havlng becn

had, the State Tax Conmlsslon heneby finds that:

L. By a notice of defl.cl.ency dated. Oetober IO, L962, ths

Depantment assessed addltlonel pensonal Lncone tax agalnst the

taxpayen, BenJamln Eeath ln the amor.rnt of $37h?.f8 for the yean

1960 on the grounds that an all.ocation of lncome clalned ln the

netunn was unsubstantl.ated. Tb.eneafter tbere was a partlal. canceLle-

tlon of such additlonal assessment to the extent of $1059.05

following a conferonce.

By a aotice of deflcieney dated l{anch 15, L962, the Departncnt

assessed additlonal pensonal Lncome taxes for 1961 1n the amount
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of $867.?l+ nitb intenest to the date of the notlce ln the emonnt

of  $156.74 on a total  of  $1024.1+8, end. assessed addi t ional  pensonal

income taxes tor L962 ln the amount of $488.O5 wlth Lntenest of

$5f.2f  on a total  of  $539.29 as of  the dete of  the not lce.

Tho assessments resul.ted fron th.e Departmentte dlsaLlowing

e cLeLned night of aLLocatlon of lncome in these yeans.

2. fn the retunn fon tb,e year 1960 of BenJamln ffeath (and ln

the amended return fon that yean of BenJamln and Aloise Eeath) the

petit ionon (BenJanin Heath) neponted lncorne of $58r500 and. used

an aLlocation formula of 2\.83fi ae New Yonk Lncome neportlng $1h,525.55

es lncome eannod ln New York.

In thein r"etunn fon 1961, petlt ioners reponted salary Lncone

of $l+8,000 wlth a New Yonk factor of 27.08{ and a nesultant f lgune

or $rz'998.110 as salany eanned in New Yonk.

In thelr return fon 1962, petlt ioners neported salar:y lneome

of $58rOOO and ernployed a i lew Yonk alloeation factor of 24.38f. rtth

a nesultant f lgure of $1r+rll10.f0 for salany eanned in New York.

Infonnstlon nequined on the noturn forsrs at Schedule A-1 as

to total wonklng days ln the yean, the days wonked outslde the

State, and the days wonked inside the $tate, was not subnLttcd.

3.  lhe pet l t loners nesided at  West Eantford,  Connect lcut ;  and

the petlt l.onen BenJanln Heath was the vlce-presldent of the Catarba

Corponat ion and was stat ioned at  l ts  of f lce at  Eantfond, Connect lcut .

I+. Catawba Conponation ras e cloeed conponatlon engaged ln

nenderLng technical, adnrtnlstnatLve and bookkeeplng servlces to

oi1 companies engaged in tho diseoveny and development of ol1 rell,

sites in the countny and in fonelgn countrles.

It had a maln offlce at l lew Yonk, New Yonk, and othen offLces
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at Hantfondr Corurectl.cut, and othen statee and fonelgn addnosBeso

It malntalned a kind of pnivate offlce fon lts pnesLd,ent at

Sharon, Connectlcut.

Catawba Conporatlon had a substantlal numben of persons engaged

as adminlstrative and clenlcal staff at lts l lew York and Eartfond

offlces; and Lt obsenved a fl.ve-day wonk week, llondays through

Frldays for Lts personnel genenally. At leagt elght holtdaya r€re

observed by the Conponatlon, lt ls found.

5. In answer to questlonnalres petit lonen BenJamln Eeatb

Lndlcated that he had taken 2 days vacatLon ln 196O, I days tn 1961,

and 9 I/2 days ln 1962.

6. Petit loner BenJaml.n Eeath subreitted dlarles ln evtdence at

the treaning and extracts fnom tlrem show that he spent hls nonklng

days ln the Hartford office, at the Ner York office and Ln tnavel.

Els testinony indlcated that usuall,y in weeks when he ras not

tr.aveLllng, he normaLly went to the l{cw Yonk offlee fon sevenal

days. The dlany resumos l,ndleated that he left Eantfond on $resday

monnings Jounneying to New Yonk by llmousl.ne and netur.nlng on

Fnldays; and tbat he tnoated. ttre terrninal days as L/2 out-of-state

daysr so that Ln effect each such week Lneluded three ltew York d,ays.

Ilre nesunes lndlcated that there uere 98 L/2 tew York dayc

Ln 1960, L32 L/2 ln 1961 and 116 ln L962, all of them worklng dayc

es l t  ls  found.

7. Petlt ionen BenJenln Heath tegtlf ied that he fnequently

spent tlme in the ffartfond offlce on Seturdays, puttl.ng tn fnon foun

to seven hourg golng over flles, typlng hls olrn reports and couetlmes

rnaking telephone calls. 0n such days none of hls subondlnate

adminietnatlve staf,f was prosent non was any clenlcal on stenognaphlc
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pensonnel present. Occasionally, enothet" employee nould be pnesent.

Ee claimed also tb.at he went to hls offl.ce occaslonally on Srmdeys.

It was not clalmed tbat eny super.Lon ln th.e,ieorporatlon dlnected

hlm to uonk on to be present on sueb Satundays or Sund.ays et the

offLce, and Lt  ls  so found.

AccondlnglX, the State Tax Comisslon bereby

DECIDES:

A. Punsuant to pnovlsLon of Tax taw $632(c) whlch pnovLdes tbat

lf an occupatlon is car.r.5.ed on only partly wlthl.n the State, aa

deternLned by negulatlons of the Tax CormrissLon, the ltems of lncome

d.erl.ved fnom or connected wtth tr[ew York sources sball be d,eternlned

by appontlonment and aLLocetlon under sueh negulations and punsuant

to neguLatton 131..4(b) (20 I{yCAn f31.h(b))  shlch pnovl .des that rhene

personal servLces ane perfor.rned withln and wlthout l{ew Yonk, the

portlon of th.e comp€nsatlon attnlbutable to the senvices perfomed

wltbin New Yonk shall be detornrl,ned Ln accondance with Sectl.on 131.15

to 131.17 of  regulat lons,  and pursuant to negulat lon 131.16

(20 NICRR L31.16) rhleh provldes in pant that any aLlorance clalned

fon days worked outsLde of the State must be based. upon th,e pen-

formance of senvLces whlch of necesslty, as dlstinguished fron

convenience, obllgate the employee to out-of-state dutles ln the

senvice of hls empioyen, and that ln naklng tbe allocation pnovided

fon Ln thlg section, no aecount Ls taken of non-ronklng days lncluding

Satund,ays, Sundays, holLdays, days of absence beceuse of l l lness on

pensonal inJuny, vacation, oll leave wlth on wl.tb,out pay, tt ls h,el,d

ln the cLrcumstances as found, that the empl,oSment-r.eLated dutles

penfornred by petltlonen BenJamln f,eath on Satund.ays, Sundays and

holldays in flantford, ConnectLcut, or elsowheno, rhlcb wene self-

lrnposede and not at tbo express dlrectlon of hls supenlon on supcrions,

end whlch were not oleanly r.equlned by any exlgency of the buslness
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did not constitute such days as othen than non-wonklng days olt

estebll-sh that the work was neeessary slthln the lntendnent of

tho regulation.

In the case of a conponate officLal on otber emp).oyee, dutles

penforrored voluntanily on d,ays shen the corponatlon ls not open for

business generaLly do not coastitute such days ronklng days or neot

the requlrement of nocesstty whlch requlnes not only an adequate

business reeson fon the rorkte belng done outsLde the statc rathen

than wlthln it, but as to an enpLoyee nequfues that the enpl.oyee

have ronked on such a d,ay at the dlnectLon of hls superlon on out

of a cleanly shown exLgency of tbe busltloss.

Solltany and essentlally studlous work by an executlve, slthout

staff, wonklng voluntantly on Satundays, Sundaysr oF holldays ln an

offlce not open fon bueLness Ls not to be necognlzed under thc

negulatLons as eonstltutlng such days as rorkLng d,ays, ln vLer of

the negulatlonrs ovenall purpose whlch ls to preserve the tnuc

allocation ratlo of the norrral- wage penLode without dl.stortion.

Buslnoss tnlps extendlng oven Satunday, Sunday on holldays

obser"ved by a corpo:rate employer as [on-t{onking d.ays, do not

necessarily on usually constitute such days as workLng daysr and

thene would b.ave to be a clean ehowlng of bona ftdo substantiaL

se:rvLces to the employen necessarLly scheduled and penformcd on

such pnesumptively Don-trolrking days to permit such days to be

counted as wonklng days.

B. In the circumstances, SatundaXa, Sundays and holld,ays

ere held non-working days and accond.Lngly, th.e taxes are negtated

as fol , lows:



Total Compensation
lfr Income- 98 L/z/251+

Standard deduction
Balance
Exemptlons claimed

ilY Taxable Income

Tex on above
Less statutorly cncdit
Balance
Lesg 101 aeductlon
tex wlthhel.d
Lcss nefirnded
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1950

x 58'5oo.oo

$3t5.gS

8r3.71+

+6f#fr,
?8.  B?

We

Total CompensatLon
}{Y Income L32 t/2/25O x

Standand deductlon
Balenee
trkemptlon

lIY Taxable Balence

on above
statutony cnedi,t

Total Compensation

t t#+\.t .

Tax
tess
Tax

$t, o8l+.oo
-jr$i*88)

(L26.9h)

t962

(  t  ?h.83)f  8r . t2 )

Reviscd additlonal tax due

(rntcnest from LI/LO/62 at 6f, to 5/26/T0
(aate of  rT-2oZ))

1951

48,0o0.oo

(Tax computed $tz6.9h)
Tax withbeld L97.60
tess nefrrnded (70.66)

Ta:r ,necomputed as of Manch 15, L965

( Interest fnom l+/15/62 at 6fi to 3/L5/65)( u 
" 3/t5165 to 5/26/T0l 

-

$58,5oo.oo
22,686 .O2
(t ,  ooo.oo)
5;r,86re
(7,zoo.oo)
rE;[85:62

fi2t+3.2t+

$l+8, ooo.oo
25,WO.OCI

1,  000.00 )

$153.1r
$z9o.6z

$58, ooo.oo
27,573.77
ft ,61+z .397
rg ,931.36
(7,zoo.oo)
Tzffi

$528.75

$93a.o6

l f f Income lI6/2W x i8,OOO.OO
Lcss dcduot lon $12i398.16 pnonated

Balanoe
Enemptlon

tff Taxable Balence

Tax on above
tess statutony cnedlt
Tax

(Tax computed
Tax wlthheld
tess nefunded

Tax necomputed,

$55,86 )
$250.L5
(  19h.29 )

&s of Marctr 15,

$658.5r
(25.OO)

T3T,F.T

$5.86',)

(  7 ,2OO.OO )rfzE6:66'

L965 fiSn.a5
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l+h5/62 at 6fi  ro 3/L5/651 &6.h3
3/t5/69 to 6/26/701 L83.00

DATfED: ALbany, New York STATE TAX COUUISSION

/)utr,r,u/*u i A, / ?7a

'l,l\"ifu, 
l1,sr*^/


