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STATE OF NEtr' YORK
STATE TAX COM}IISSION

In the Matter of the Petition

of

Richard W. Lavigne &
Marguerite Lavigne

For a Redetermination of a D,eficiency
a Refund of personal Income

AFFIDAVIT OF MAILING
OF }IOTICE OF DECISIOII
BY (CERTFTED) r{alr

Taxes under Article(s) ZZ
Tax law for the (Vear(s) 1965

of

or

the

,

t'ffnd yt

State of New York
County of Albany

Martha Funaro e being duly swornr deposes and says that

she is an employee of the Departurent of Taxation and Pinancel over 18 years of

agel and that on the 29tHay of December , 19 7O1 she served the wlthla

ilotice of Decislon (or Determinatlon) by (certified) ma{L upon Richard W. Lavigne

& Marguerite Lavigne (representatlve of) the petitloner in the within

proceedingr by enelosing a true copy thereof in a securely sealed postpald

wrapper addressed as follons: Francj_s C. LaVigne, Esq.
3 Church Street
Massena, Nev,r York L3662

and by depostting sane enclosed in a postpalil properly addressed wrapper ln a

(post offiee or official depository) under the exclusive care and custody of

the tlnited States Post Otfice Department wlthln the State of l{ew York.

That deponent further says that the sald addressee ie the (representatlve

of) petttioner herein and that the addrees set forth on satd wrapper ls the laat

known address of the (representatfve of the) petitf.oner.

Sporn to before rne this

r 1979.



STATE OF }IEI.J YORK
STATE TAX COUMISSION

In the Matter of the Petitlon

of

Richard W. Lavigne &
Marguerite Lavigne :

For a Redetermination -of_a D,efleiency or
a Refund of Personal Income .
Taxes under Article(s) 22 of the
Tax Law for the (Year(s) 1965 :

AFFIDAVIT OF MAITING
OF NOTICE OF DECISIOII
BY (CERTTTTED) HAIL

State of New York
County of Albany

Martha Funaro r being duly sworn, deposes and says that

she is an employee of the Deparfirent of Taxation and Finance, over 18 years of

agel and that on the 29th day of Decernber t 19 70, she eerved the within

Notice of Decision (or Determination) by (certtfied) mall upon Richard W.

Lavigne & Marggerite (representatl.ve of) the Petitloner in the wlthin
!avl_gne

proceedl.n$r by encloelng a true copy thereof in a seeurely sealed postpald

w:rapper addressed as follows: Richard W. Lavigne & Marguerite Lavigne
608 Lawrence Drive
Haughton, Louisiana 7IO37

and by deposlting sane enclosed in a postpalil properly addressed nrapper Ln a

(post office or official deposftory) under the exclugive care and custody of

the tlnited States Post Office Department within the $tate of New York.

That deponent firrther Bays that the said addressee ie the (representatlve

of) petttLoner hereLn and that the addrees set forth on eaid wrapper is the laet

known address of the (repreeentatLve of the) petitl.oner.

Sworn to before rne this

29th66y 61'

o
\ /  . / 1
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STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petit ion

o f

RICHARD W. I,AVIGNE AIID
MARGUERITE IJ\VIGNE

For Redetermination of Deficiency
For Refund of Personal Income Tax
Under Art icle 22 of the Tax Law
for the Year 1965

or

DECISION

Petit ioners, Richard W. LaVigne'and Marguerite LaVigne, have f i led

a petit ion for : iedetermination of deficiency or for Refund of personal

fncome Tax under Art icle 22 of the Tax Law for the year 1965. (Fi le

#49232350) .  A formal  hear ing was held before paul  B.  coburn,  Hear ing

Officer, o.t the off ices of the State Tax Commission, Building 9,

s tate campus,  Albany,  New york on september 10,  L97o at  1 :00 p.M.

Petit ioners appeared by LaVigne c Nicandri, EsSs. (Francis C. LaVigne,

Esg. of Counsel). The Income Tax Bureau appeared by Edward H. Best,

Esq .  (So lomon  S ies ,  Esg .  o f  Counse l ) .

FIIIDINGS OF FACT

1. petit ioners, Richard W. LaVigne and Marguerite D. LaVigne

fi led a New York State Income Tax Resident Return for the year 1965.

2- on February 16, 1968 petit ioners, Richard w. LaVigne and

Marguerite D. LaVigne, f i led a claim for refund of personal Income

Tax for the year L965 in the sum of $L45.37 upon the g'rounds that

they were non-residents during the year 1965.

3- On June 24, 1958 the Income Tax Bureau issued a Notice of

Disallowance of petit ioners, Richard W. LaVigne and Ivlarguerite D.

LaV igne ' s  c la im  fo r  re fund . .
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4. Petit ioners, Richard W. LaVigne and Marguerite D. LaVigne,

conceded that they were domiciled in New York State during the year

L96s .

5. Petit ioners, Richard W. LaVigne and Marguerite D. LaVigne,

did not maintain a permanent place of abode in New York State during

the  yea r  1965 .

6. Petit ioners, Richard W. LaVigne and Marguerite D. LaVigne,

spent less than thirty days in New York State during the year 1965.

7. Petit ioner, Richard W. LaVigne has been a volunteer career

off icer in the United States Air Force since 1959. During the year

1965 he was stationed at Kincheloe Air Force Base in Michigan. He

was assigned a one family house on the base by the Air Force where he

lived with his wife and four chi ld.ren. His school age children attended

a school on the base run by the Air Force. He was not allowed by the

Air  Force to  l ive of f  the base,  f i rs t ,  because there was no of f  base

housing available and second, because as a Strategic Air Command

off icer he was on "ALERT" status and had to remain within the base

confines. He d.id. his personal banking in Michigan. He intended to

stay in the Air Force for twenty years and then retire. He had no

definite intentions as to where he would l ive upon retirement.

CONCLUSIONS OF LAW

A. That since the l iving quarters provided for Petit ioners,

Richard W. LaVigne and Marguerite D. LaVigne, bY the United States

Air Force during the year 1965 were located. on a mil i tary base,

said l iving quarters d.id. not constitute a permanent place of abode.

B. That since petit ioners, Richard W. LaVigne and Marguerite D.

LaVigne during the year 1965 hzere domiciled. in New York State and did

not maintain a permanent place of abode elsewhere, they were

resid.ents of New York State in accordance with the meaning and intent

of  Sect ion 605 (a)  (1)  o f  the Tax Law.
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That the petit ion of Richard W. LaVigne and Marguerite D.

is denied and the Notice of Disal lowance of their claim for

issued June 24,  1968 is  susta ined.

ALBANY, NEW YORK STATE TAX COMMISSION

sr_.oo_-.bt^_, )3 1 )9 z I

4r*.n*.

c.

LaVigne

refund

DATED:

COMMISSIONER

COIIMISSIONER

COMMISSIONER

/**
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Janua'ry 20, L972,

L7847

L'ii t;re l,iat'Ler of RICHARD W, jA ViGN.g eL a.i..,
Pet i . t ioners,

V r

l]l'iIE TAj( COM'IISSLON, Respoaaen'Lr

?',:oceei,irrg uncler C?L3. e::'cicie 78 (transfei:'rec1 ';o the AppelLate
D'ivis!or:. of the Supreiire' Court j.n 'Eire ?iri:rd Judicial Departnent by
o-,:der of the Supreiae Cou::t at S1:eci.ai Tenn, eni-ered in Albany County)
'co revierv a detenninati.on of the Sta€e Tax Conmissi.on which LreLd Peti-
tione::s tariabie as residen''Ls of itevr Yorii.

T;re iesue raised in ihis proceed:i.ng is r.nether a servj.eeman
Conic:LLed in Nerv Yoi:lt, but ilvi:;rg on €r inili-;ary base ou'cside Liie S';ate
i.s c.bie .:o |trnaintain a pef,raanent pi-ace of a.i:ode elsewherett trichin 'che

i::eening of subdivision (a) (1) of sec'i: ian 605. '

Tiie State Ta:r Commission detenrii.ne<l thac a se:fficeman <ioraiciLed
in l{e',;,i Yorli but iiving on a rni.Litary base ou'lsi(ie the Stace is rr.abLe
'Lo nai'ntain a permanent plaee of, abode eLservhere.

i'Je hold that 'Lhe dete::r.irnaui.on of a permanent ptr ace of abocle ou!-
side .clle Siate shouid not depend ru.ereiy upon r,u-irethe'r petiCioners lived
on os off ti're miLita::y bese. Aecording3.y, the proceeciing should be
remi';teC io the State Ta:r Conanlssion co de'cernrine whetirer ocher factors
cro o:: do :i,ot estabi.ish tbai; pe'titioners had a perinanenL pLace of, abo<ie
,cucsicle the S'caie, .

Deternrination annuiLed, w:-'ch costs, and natter remitted for
i-u.r-ll:er proceedings . .

F.iiRilit, P.J., GREENtsLOTT, COOI(E, SI{ErNEY and SIMCNS, JJ. r co'ncur.
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Gl;tri Tsltctai :;Jr1;ufiarlllt
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l; ir \J

, Jaaueiry 2Q , L97 2.

Ln ti:e Matter of GEORGE B. SC}iOLD,

V .
ST/JIE t/J( CO}6ItLSSiON, Resleoaden'E.

JR.  ,  e t  a I .  ,
Pel;j.t ioners,

r8039

I - i : : . ' . , "L : , t  i '  - : i J

I )'.. i.ii l'iTl.,:El.,lT OF

T / , , ) 1 i " l ' ; ' , t -  i l  A l : D  F t N n  N C E .

JAI'J ;l ' i i37z

l-. ln:,',,'ril i-L'}r{':'i \U

De'i:errnination annul-Led, \ti.th coste, and matter remiited for fur-

t-he:: .ioroceeciittgs. (See YaFteE of La \i'i$ne v. State- Tax Cqr,ntr' I - A D

2C [d.ecideii herevritir] . )

IIERLI}IY, P.J., GREENBLOTT, COOI(E, SidEENEg and STMONS, JJ', corlcur'


