
STATE OP N]Etll YORK
STATE TAX COMMISSION

\rfl'.*r;,
In the l,fatter of the Petition

of
George W. Jr. & Amelia G. :

Melcher
:

For a Redetermination_ of_ a D,eflcLency or
a Refund o; Personal Income 3
Taxes under Article(s) 22 of the
Tax Law for the (vear(s) r:'br :

6c
State of New York
County of ,{lbany

Claire A. Draves r being duly swornr deposes and eaya that

she is an employee of the Departurent of Taxation and Financer over 18 years of

agel and that on 6s 30th day of November , Lg7O, she eerved the withln

Notice of Decision (or Determinatton) by (eerttfied) mall upon Everett E. Lewis,

Esq' (representatlve of) the petitloner ln the wlthin

proceedingl by enclosl.ng a true copy thereof in a securely sealed postpald

wrapper addressed as follows: Everett E. Lewis, Esq.
165 West 46Eh Street
New York, New York

and by deposlting sme enclosed in a postpald properly addressed rrrapper ln a

(post office or official deposltory) under the exclugive care and custody of

the tlnited States Post Office Departnent withln the State of lfew York.

That deponent further says that the said addressee ie the (representatlve

of) petttloner herel.n and that the address set forth on Eal.d mapper ls the laat

known address of the (repnesentatl.ve of the) petittoner.

APFIDAVIT OF I.OIIING
OF IIOIICE OT DECISION
BY (CERTTFTED) t{arl

Sworn to before ne this



STATE OF NEW YORK
STATE'TAX COM}IISSION

In the !futter of the Petitlon

of

George W. Jr. & Amelia G.
Melcher :

For a Redetermination of a D,eflcLency or
a Refund of Personal Income .
Taxes under Article(s) 22 of the
Tax law for the (Year(s) 1963 !

State of New York
County of Albany

Claire A. Draves , belng duly swornl deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 30th day of $Iovember t L97O , she served the wlthin

ilotice of Ilecision (or Determinatton) by (certlfied) maLL upon George W. ilr. &

Amelia G. Melcher (representatlve of) the petitloner in the wlthin

proceedingl by encloelng a true copy thereof in a seeurely sealed postpatd

wrapper addressed as follows: George W. iIr. A Amelia G' Melcher
2LO Booth Avenue
Englewood, New Jersey

and by deposltlng same enclosed in a poetpaid properly addressed nrapper Ln a

(post office or official deposltory) under the exclugive care and cuatody of

the Unlted States Post Offlce Departrnent withln the $tate of lfew York.

firat deponent further Baylt that the sald addresoee ie the (representatlve

of) petttioner herein and that the address set forth on said Hrapper is the laat

known address of the (representatlve of the) petitl.oner.

AFFIDAVIT OF MAIII}IG
OF ilOrICE OF DECISIO}I
BY (CEnrrrrED) l{ArL

,  1970

Sworn to before ne this



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
GEORGE W. MELCHER, JR. &

AATELTA G. MELCHER

for a Redeterminat ion or for Refund
of Personal Income Taxes under
Art ic le 22 of the Tax Law for the
Y e a r  1 9 6 3

DECISION

George W. Melcher ,  Jr .  and Anel ia  G.  Melcher  have f i led a

petit ion for a redet.ermination of a deficiency or for refund of

personal income taxes under Art icle 22 of the Tax Law for the

Year  1963  (F i l e  #  3 -85 f1513) .  A  fo rma l  hea r ing  was  he ld  be fo re

Francis  X.  Boylan,  Hear ing Of f icer ,  a t  the of f ices of  the State

Tax Commission, B0 Centre Street, New York, New York on June 9,

1969 at  3 :00 PM. fLre pet i t ioners appeared by Vladeck,  E l ias,

F rank le ,  V ladek  &  Lew is ,  Esqs . ,  (Eve re t t  E .  Lew is ,  Esg . ,  o f

counsel )  .  fhe Income Tax Bureau appeared by Edward H.  Best ,  EsQ.,

(A lexande r  We iss ,  Esq . ,  o f  counse l ) .

FINDINGS OF FACT

1.  The pet i t ioners,  George W. Melcher  and Anel ia  G.  Melcher

were res idents of  the State of  New York in  L962.

2.  In  1962 the pet i t ioners so ld mutual  funds resul t ing in

a  cap i t a l  l oss  o f  $2625 .74 .

3.  fn  1962 the pet i t ioners deducted $1000.00 on the i r  res ident

tax return leav ing a capi ta l  loss carry-over  credi t  o f  $1625.74.

4.  In  1963 pet i t ioners became res idents of  the State of  New

Jersey,although they continued to work in the State of New York.

5.  Pet i t ioners f i led a non-res ident  personal  income tax

return for the year 1963, wherein they deducted against income

$1000 .00  as  a  ca r ry -ove r  cap i ta l  l oss .
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G. The ca'pital l-oss was not derived or connected with New

York sources.

7.  The Income Tax Bureau issued a not ice of  def ic iency and

statement  of  audi t  changes dated August  9 ,  1965 d isa l lowing a

ded.uction of $1OOO. OO f rom petit ioners New York income on the

ground that a loss from the sale of stock is an improper deduction

for a non-resident, and recomputed the tax to show a deficiency

o f  5100 .O0 .

CONCLUSIONS OF LAW

A. fkre res ident ia l  s ta tus of  the pet i t ioners in  the year

they sougtrt to take the deduction of the capital loss carry-over

credit determined whether they might take the deduction, where

the capital loss was not derived from or eonnected with New York

sources. Even though petit ioners were residents in the year the

capi ta l  loss was susta ined,  they were non-res idents in  the year

they sought to deduct the cgpital loss carry-over credit,  and

ttrerefore could notLake such deduction.

B.  t fhe not ice of  d .ef ic iency is  susta ined and the pet i t ion

i s  d e n i e d .

DATED: Albany, New York

fimn-r'P*.''.P7rtl7d STATE TAX COMMISSION

'(fui-'.<'<"2

SIONER

COMMISSIONER


