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. The taxpayers harring each fiLed applicatlons pur.suant to Tax

Law $ect lons 3S6j and 3?4 fon revls ion of  not ices of  addi t ional

assessment,  each dated October 29, I95L, of  taxes due as fo l l ,ows:

agalnst  Cunleyts At las HoteL and Baths for  unlncorponated business

taxes unden Ar"tlcle L6-A of the Tax Law fon the years 19h6 , L9lI7,

ana l9lf8i agalnst James F. Rogens for pensonal income taxes under

Art lc le 16 of  the Tax Law fon the years 19h6,1-9l+7, and fgh8;

against Rob'ert F. Rogers for po::sonal income taxes unden Article 16

of the Tax Law for: the yearrs irgl+7 ana 1948; and against James J.

Rogons for personal income taxes unden Ar"ticle 16 of the Tax Law

for the yeans L94? and 19hB; and such applications havlng been denied

and. hear"lngs thoneon havlng been duly d.emand.ed and a Joint heaning

held and the recond havLng been duly examined. and consldened'

The State Tax Comrnission heneby

FINXIS:

(1) lhe issues 1n this caso are tbe amount of  unincorporated

business income of Cunleyfs At las Hotel  and Baths and whethen Robert  F.

Rogens and James J.  Rogens were partnens in. that  enterpnise wi th

James F. Rogers.  The assessments of  personal  ineomo tax are based

solely on an al leged distr ibut ive share of  the income of Cur leyts

Atlas IIoteI and Batlis.

(21 James F. Rogens is the uncLe of  Robert  F.  Rogers and

James J. Rogers who are cousins to each othen. James F. Rogers

was in l r is  late 6ots dur ing the years in quost ion and at  the t ime

of the hear ing was deceased,.

(3) Cunleyts At las f lote1 and Baths l ras located at  116-12

Boandwalk,  Rockaway Parkr*ay,  Queens, New York Cl ty and eonslsted

of a hotel ,  restaurant,  cafeter" ia,  ban and bathhouse. The Curley

fanily or,rned the preinises and prior to 19h5 oper"ated the premises

with the except ion of  the ban which was leased to James F. Rogers
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on a yeara-to-year basis.  J**u" F.  Rogens held the l iquor l icense.

(h) rn the spring of l9h5 the cunleys retired. and James F.

Rogens took a Lease on the enti.re pnemises. Tbe lease was in hls

nane alone and. he alone negotiated wlth the cunleys and their

attorney. t|he next year a lease fon five years was obtalned by

James F. Rogers.

$t  Robent F.  Rogers and James,J.  Rogers worked on t f re pnemisos

of curleyrs Atlas Hotel and Baths d.uring the sunmors of 194? and r9h$.

(6) Jarsos F. Rtrgers eraployed about fifty people eacb srunmer';

he arone lnterviewed them, hired and fined them; and set working

hours fon both thoso emproyees and his nephews. James F. Rogens

alone determlned the expendLtunes of the enterpnise.

(7") James F. Rogors was on the premises every day and super-

vised the work of his nepherus.

(8) A f inancial  statement prepaned

considered the uncle as the ownen and the

nephews as salary.

(g) Robent F.  Rogens and. James J.  Rogers were discharged from

the armed forces in I9l+5 and trr 191+6 went to work for the uncle

at Cur leyts At las Hotel  and. Baths.  They investod no money in the

enterpr lse and, in faet ,  had no lar .ge amount of  capi ta l  to invegt.

Robent F.  Rogens managed. the hotel  sect ion and. the restaurant sect ion.

James J. Rogors rnanaged the bathh.ouse. For thls, they were each to

recoive rrabout one-thirdtt shane of the profits and eaeh d.rew about

a hundred dollars a week, when ttre uncle told them there was enough

money avai lable.  They were not oxpected to be ] iable for  debts of

the enterpr ise or to reimburse the entenpr ise for  def ic i ts.

(10) Robert  F.  Rogers did the bookkoeplng for the enterpr ise,

but the gener"al  ledgen was kept by a publ ic accountant.  Robert  F.

Rogers signed checks drawn on the unclers bank account unden a power

of at torney from his uncle.

by public accountants

amounts pald to the
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( 11) Ttre drawings of the nephews were reported as salanies

on the tax retunns of elthen the enterprlse or of the uncle.

(12) Robent F.  Rogers pract iced law in the wLnten months.

James J. Rogers sold insuranco and roaL estate in the winter. months.

(13) The uncle never of ferod a pantnorshlp Lntenest to his

nephews.

( fht  Cur leyrs At las Hotel  and Baths did not f i le tax returns

(IT-2O2) undon tho unlncorporated business income tax fon the

y:eers 19115 and lplg8. It did file for 191+7 but tho income tb.ereon

was too smaIl to incun a tax. In 191+6 and 19hB the income of

Cur leyts was neported. on the porsonal  income tax retunns, ( IT-2OI),

of Jarnes F. Rogers but the amounts of net income l.rero too small to

indicate that an unincorponated business income tax was due.

(15) The assessment against  the enterpr ise incneases the incomo

of the enterpnise by the drawings of the two nephews and by the

vaLue of food eonsunred by them and. also by certaln rrunexplained

monies rr claimed by taxpayens to be exehangos or accurnulations from

prior" years, The ltunexplained monies tr were not specified or

identified at the hea:rLng and the:re J.s nothing in evLd.ence to show

that their source wAs callod to the attention of James J. Rogons or

the nephow$, There is nothing to indicate that the nephews had any

knowledge of the financial affalns of the enterpnise.

Upon the foregolng findings and all the evidonce heneln

Ihe State Tax Comrission heneby

DETERMINE$:

A. Robent F.  Rogers and James J.  Rogers were not pantners ln

Curleyrs At las Hotel  and Baths duning the taxable yes,rs ln quest ion.

B. t 'he testimony of the two nephews, showing they wer"e not

pantners ,  v i . t ia tes  the  bas is  o f  th is  assossment  su f f i c ien t ly  so

that the bunden of coming fonward wtth the evidence shifted to the
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Dopantment. The Depantment gave no oxplanation of the source of the

alleged, incr-eased income. Taxpayer has sustained the burdon of

proof that  the assossment is erroneous.

C. The assessments contaln taxes which cannot be lawful ly

demanded. The assessments ane heneby canceLled ln thelr entirety.

Dated:

i,, a:: c l:

Albany, New Yonl<

(;) , 19 it)

STAIE TAX COMMISSION

Y 1 '

/ . . !  ' ' r ' ,

PRESTDENT


