
STATE OF IIIEW YORK
STATE TAX COMXISSION

In the l,latter of the Petition

of

ERNEST FUNK

For a Redeterrnination of a D,eficiency
a Refund of Personal Income
Taxes under Article(s) ZZ of
Tax Law for the (year(s)1963, Lg64

1 q6_5-

or

the
and

J.-trZ'-*-'Y
,Pl-tu.;be44%

/d*/ aA

AFPIDAVIT OF },IAITINC
OF NOTICE OF DECISTO}I
BY (CERTTFTED) HAIL

State of New York
County of Albany

Rae Zimmerman , bel.ng duly swornl deposes and says that

she is an employee of the Departrnent of Taxation and Finance, over 18 years of

agee and that on the25th day of August , L9 7L, she served the wlthin

Notice of Drecision (or Determination) by (certtfied) maLL upon Ernest Funk

(representatlve of) the petitloner in the wlthin

proceedin$r by enclosing a true copy thereof in a securely sealed postpald

wrapper addressed as follows: Ernest Funk
98-50 Horace Harding Expressway
Rego Park, New York

and by deposlting same enclosed in a postpald properly addressed nrapper ln a

(post office or official deposltory) under the exclugive care and cuctody of

the United States Post Office Department withln the State of lfew York.

fitat deponent further saye that the said addressee is the (representatlve

of) petltl.oner hereln and that the addrees set forth on sal.d wrapper ls the laat

known address of the (representatfve of the) petitfoner.

Sworn to before me this

25thday of August , L97L
u /  /  4 t / '

4-L21 d/{ Z(2d"*..t'zLj
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion ;

o f :

ERNEST FUNK : DECISION

for Redetermination of Deficiency or for :
Refund of Personal Income Tax under Art icle 22
of  the Tax Law for  the Years 1963,  1964 and.  1965. :

Petit ioner, Ernest Funk, has f i led a petit ion for redetermination

of deficiency or for refund of personal income tax under Art icle 22

o f  t he  Tax  Law fo r  t he  yea rs  1963 ,  1964  and  L965 .  (F i l e  No .  11 -1956440) .

A formal hearing was held before Paul B. Coburn, Hearing Off icer, at

the off ices of the State Tax Commission, 80 Centre Street, New York,

New Yorkr  on Apr i l  22,  L97L aE 10:55 A.M.  Pet i t ioner  appeared by

Louis I.  Zane, Ese, The Income Tax Bureau appeared by Edward H. Best,

Esq . ,  (A lbe r t  Ross i ,  Esq . ,  o f  Counse l ) .

ISSUE

I .  Is petit ioner, Ernest Funk, I iable for unpaid New York State

withholding taxes due from Hotel Bossert Caterers, Inc. for the period

from Oct.ober I,  1963 through .Tanuary 29, L965?

FTI{DINGS OF FACT

1. I lotel Bossert Caterers, Inc. fai led to pay over to the Income

Tax Bureau New York State personal income taxes withheld from its

employees for the period from October I,  1953 through January 29,

1965,  in  the sum of  $845.30.  Subsequent ly ,  sa id corporat ion f i led a
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petit ion in bankruptcy. In the, bankruptcy proceeding, New York State

received $16.53, which was applied to the withholding taxes owing,

leaving a balance due of $829.77. fhe corporation is presently

defunct .

2. On Apri l  13, 1967, the Income Tax Bureau issued a Statement

of Deficiency imposing a penalty against petit ioner, Ernest Funk,

equal to the amount of New York State withholding taxes due from

Hotel Bossert Caterers, Inc. for the period from October 1, L963 -

through January 29, 1965, upon the grounds that he was a person

required to col lect, truthful ly account for and pay over said taxes

and that he wiI l fulIy fai led to do so and accordingly issued a Notice

of  Def ic iency in  the to ta l  sum of  $828.77.

3. During the period from October 1, L963 through January 29,

1965, petit ioner, Ernest Funk, was the banquet manager for Hotel

Bossert Caterers, Inc. He booked and supervised banquets for the

corporation. He was not a stockholder, off icer or director of the

corporation. He had no f inancial interest in i t .  He had nothing to

do with i ts f inancial management. He did not set prices for i t .  He

did not sign corporate checks. He did not have access to i ts books

of account. He had nothing to do with i ts bookkeeping or i ts with-

holding of employee taxes.

CONCLUSIONS OF I,AW

A. That petit ioner, Ernest Funk, ds banquet manager of Hotel

Bosser t  Caterers,  Inc.  was not  a  person regui red to  co l lect ,  t ru th-

fully account for and pay over New York State personal income with-

holding taxes due from said corporation for the period from
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October 1, L963 through January 29, 1965, in accordance with the

meaning and intent of sections 674 and 685 (1) of the Tax law.

B. That since petit ioner, Ernest Funk, was not a person re-

quired to col lect, truthful ly account for and pay over New york State

personal income withholding taxes due from Bossert Caterers, Inc.

for the period from October I,  1963 through .Tanuary 29, 1965, there-

fore a penalty egual to the total amount of unpaid withholding taxes

was improperly assessed against him in accordance with the meaning

and intent of section 685 (g) of the Tax Law.

C. fhat the petit ion of Ernest Funk is granted and the Notice

o f  De f i c i ency  i ssued  Apr i l  13 ,  L967 ,  i s  cance l l ed .

DATED: Albany, New York

At^'d*rt "z, l97l'
STATE TAX COMMISSION

SSTONER

COMMISSIONER
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