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In the llatter of the Petjtion

of

John H. Kavanagtt
ATFIDAVIT OF HAITI}IG
OF }IOTICE OF DECISION
nv (cEnrrFrED) r{art

For a Redeterrnination of a Deficiency or
a Refund of Personal Inccrne
Taxes under Article(s) 22 of the
Tax Law for the (Vear(s) 1961 :

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 26th day of February , L9 7Lr she served the wlthin

ilotice of Decision (or Determination) by (certified) mall upon ilohn H.

Kavanagh (representatlve of) the petitloner in the wlthin

proceedin$r by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: John H. Kavanagh
4851 Primrose Path
Siesta Key
Sarasota, Florida

and by deposl.ting sane enclosed in a postpald properly addressed wrapper ln a

(post office or official deposftory) under the exclusive care and custody of

the United States Post Office Department withln the State of New York.

Ttrat deponent firrther says that the said addressee ie the (representatl.ve

of) petttl.oner herein and that the addrees set forth on said wrapper is the last

known address of the (representatlve of the) petltl.oner.

Sworn

26Eh

to

day

before me this

of Februarlr I L971.
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STATE OF NE!' YORK

STATE TAX COMMISSIObI

IN TIIE IATTER, OF lUE gEIITION

OF

JOHT.I II. KAVA}IAGIT

FOR RDEIMI,IINATIOI$ OF A DEFICI,R{CY OR
FOR REFT'ND OF PER,SOEIAI INCOME TAI(ES
UIiIDER. ARTICTE 22 OF TTIE TAX IAW FOR lEE
YEAR 196].

DECISTON

John H. Kavanagfi having filed a cLaf.m for refrnrd of

personal incone taxes paid urder Article 22 of the Tax Law for

the year 1961 and such clairur having been denied, and a petitioa

for refund hav{ng been subsequentty filed, and a hearing having

been held ttrereon at the office of the State Tax Comieeion, 80

Centre Street, New York, New York on March 5O, 1966 before

Solonon Siee, Hearing Officer, and the taxpayer havlng been

presentr and the record having been duly exanined and coneidered,

The State Tax Comlesion hereby finde :

(1) Ttrat prior to June L, 1960 the tarrpayer was a

resident of the State of l1linois. On that date he effected a

change of domicile and becane e reeident of thie State.

(Z) Ttrat during the year t96O and prior thereto the

t'u?ayer vtas a Regional Manager of the Chieago office of the

Metropolitan Life r,neurance company with respect to Group Lf.fe,

Group Accident and Health, Grotrp Hoepital F.:rpenee, G?oup snrgleal

Operation, Group lasurance for Death and Dienenberne.nt by

Accidental !4eans, Group Phyeieiatrrts Attendanee Benefite and

Group l&dica1 Erpense l,nsuratce. Under tuie agreement wLth the

tletropolitan Life Ineurance Conpany the taxpeyec reeeived a ff,red

eaLary and, in addition thereto, waa paid a firet-year cash
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ovemiding com:iesion on the first-year premiun paid on each

sal.e of all nel{ group truslness to the credit of, his tfirit. Prior

to his tranefer to New York and whLle he waa a recideat of

Il.I.fnois working Ln the Chl.cago offiee, there ltere placed ts the

eredit of his urit new tnrsinese fr.om nunerous group J.nsurance

policies end contracte written.

$) That pa5mente to the taxpayer of conuleeione baeed

upon group business ltere nade to the taxpayer by creditfng hin

nonthly with portione of the f,irst-year prcaiun in accordance

with the menorandrrn of the employer dated Noveu,bef, 8r L954 which

proulded as fsllowe:

ITALI- modes of premirm paSrment will be treated ae
monthly for ttre purpose of deteminlng conttnieeion
credite and it will be aesuned that a1l preuiums
due will be receivedr

Comiesions will be calculated on a poLiey year
baeis - prorated - and credited monthly.

(A) If the effective date of a particular iesu€
coincides with the renewa1 date, the procedure
ie obviorrs.

(B) If the effectf.ve date of a particular Lseue ie
other than the renewal date;

(a) The approrinste firs! vear. emmissione rtill
be credited nontffiffiEhe date sucb Lseue
ie Eade effective to the next renewal date
of the particular contract, and, connencing
at the renewaL date, L/L2rh of the balanee
of such approximate firet year cormieeiona
will be credited monthly during that policy
yearoni

that pursuant to auch menorandum credLting the taxpayer with

pa5zmente, ttre taxgrayer recef.ved moathly comaieeLons anywhere firom

t!|el.ve to tventy-three nouths after the isEuanee of the polieiee.

}Ionthly comissioas $ere therefore received by the taxpayer

during the year 1961 with respect to insurance policiee, ieeued

prior to June 1960. On that date the morrnt of monthly comteeiong
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could be calculated since the amount of tlre first-year premirru

was knovrn at the time of the issuaace of the poLiciee,

(4) That the ta:<payer filed hLs petition for reftmd

contending that group commiesions in the amrnrt of $4rL39.47

based on polLcies written prior to Jr:ne 1, 1960 and paid to the

taxpayer during L961, Trere accrrred to the ta:<payer on that date,

and that the ta:cpayer is, therefore, entLtled to a refund of

$701..54 tal€s computed on such cornnissions.

(5) Ttrat in the agreement sf the employer with the

taxpayer as set forth in tbe enployerts letter of Febnrary 15,

L952 (etatenent # LO on page 5 of such l-etter) it ie provided

that tVhen a group insreranee po1icy or group annuity contract ie

lif,ted by the company * * * the eompany will require a refirnd of

all commiesion.'r; that the ta:rpayer adnitted (page L4 of the

transeript of testinony) that one of the reaeons for prorating the

corsnissione over the life of the poLicy is that the group insurance

contract could be canceLled, in which event there would be an

overpayrnent of cotrmiseion€ if the entire amourrt were paid on the

date of the issuance of, the policy.

(6) That on June L, L960, the date of change frm nott-

resident to resident, the eonrnieeions on tJre policiee f.eeued

prior to the date were eubject to the contingency that the

policies could be cancel-Ied.

Upon aLL the foregoing facts, the State Tax Cowaiesion

hereby

DECIDES:

(A) That by virtue of finding of, fac'te t# 5 and 6,

conuniesion ineome based upon the iesuance of policies prLor to

the change of status from nonresident to resident was not accrtred

to the taxpayer as of the date of the change, that ie, on Jrrne I.,
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L960, in accordance with the intent and meaning of eectLon

65aG)(2) of the Ta* Law.

(B) That accordingly such eotnrniseiorr lneome was

earned by the taxpayer during the year 1961 arrd not prior

thereto as contended by the taxps]r€rr

(C) That the ta:rpayerts petition for refund is, there-

fore, denied, and the taxee paid by the ta:rpayer together wittr

his return do not include any taxee which were not lawftrIly

due and owing.

Dated: Albany, New York the day of , 19
A ( o  t S ) l

N / ' STATE TN( COMMISSION
U


