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STATE OF I{EW YONK
$TATE ?AX COl,0fiSSIot{

,'ua,yix2Z,-Za-,&;/

In the llatter of the Petltlon
3

of

IIAROLD D. AND BARBARA 
:

LANDOT^iITE 3
For a Redeterml.nation of a lleflclency or
a Refund of Personal & Unincorporatqd.
Taxes under Article(s) 22 & 23 of the
Tax law for the (Year(s) L964 :

O'*, t,Lz^.-' J.z ei -.\J

AFFIIIAVIT OT UAILING
0F torlcE 0r DEcIsIox
BY (CmTrrrEr,) Hrrr,

$tate of llew York
County of .{lbany

Lind.a Wilson r belng duly cworn, depoaes and cayr that

she ls an emPloyee of the llepartuent of Taxatlon and Financc, ov€r 18 years of

ager and that on the 13th day of January , L9 7L, she servcd the wtthln

l{otice of l}ecielon (or Detertinatton) by (ccrtlfted) nall upon HAROLD D. AIIID

BARBARA LANDOIVNE (representatlve of) the petltloner Ln the rtthtn

proeeedLngl by encloeLng a true copy thcreof in a seeurely eealed lnatpaLd

wrapPer addreesed as fo1lorys: Harold D. & Barbara Landowne
BB Cardinal Road
Manhasset, New York

and by depoettlng eme errclosed in a postpaLd trrroperly addressed nrapper ln a

(post office or offielal deposttory) under the excluslve care and cuatody of

the tlnited States Post Offlce Departnclat wlthln the $tate of lfcn York.

fitat deponent fiuther Bays that the said addressee la the (repreaeutatlve

of) petttloner herel.n and that the addrcss aet forth on cal.d rrapper lr the Lact

known addregs of the (repareeentatlvc of the) petltloner.

Sworn to before ne thls

thday of January ,  1971
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STATE OF lfBht YORK
STATE TAX CO}I}IISSION

In thc Uatter of the Petltlon
t

of
a

HAROLD D. AND BARBARA
LATiIDOWNE 3

For a Redetenlnation of a Deflcf.ency or
a Reftrnd of Personal & Unincorporatgd
Taxee under Arttele(s) 22 & 23 of the
Tax law for the (Veir(s) L964 !

APPIIIAYII OT UAIIIre
oF r0trcE 0r DEcISIotr
BY (CERtrrrED) ilrn,

State of lfen York
Gounty of Albany

Linda Wilson r belng duly eworn, depoaee and aayr that

she ls an employee of the Departnent of Taxation and FLnaneel over 18 yeans of

agel and that on the 13th day of ilanuary t L97L , she ccrvcd the wlthlr

lfo,tlee of Ibeielon (or Deterrainatlon) by (ccrtlfted) nall upoa IaROLD D. AND

BARBARA LANTDOWNE (relnesentatlve of) the petltloner Ln the wLthl.n

proceedirfl by eneloel.ng a true copy thereof Ln a seeurely eealed poetpald

wraPPer addressed as folloys: Mr. william Borden
330 West 42nd Street
New York, New York 10036

and by deposltlng eame errclosed Ln a poetpcl.d properly addreseed wrapfer tn a

(post offlce or offlclal. depository) under the excluslve care and craatody of

the tlnited States Pogt Offlce Depar{ncnt wlthln the State of lfcr York.

Ttrat deponent frrther srys that the eaid addressee le the (repreaentatlve

of) petttl.oner hereln and that the addrees eet f,orth on aald rrapper lc the lart

known addreae of the (repreeentatl,vc of tha) lntltlorner.

Srora to before ne thls

January



J - r
L r r

STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on  :

o f :

IIAROLD D. LANDOWNE and :
BARBARA LANDOWNE

:
fo r  Rede te rm ina t i on  o f  De f i c i ency  o r
for  Refund of  Personal  Income Tax :
under  Ar t ic le  22 and Unineorporated
Bus iness  Tax  under  A r t i c l e  23  o f  t he  :
Tax Law for the year l-964

DECTSION

Pet i t ioners,  Haro ld D.  Landowne and Barbara Landowne have

f i l ed  a  pe t i t i on  fo r  rede te rm ina t i on  o f  de f i c i ency  o r  f o r  re fu r td

of  personal  income tax und"er  Ar t ic le  22 and uni -ncorporated

bus iness  tax  un< ie r  A r t i c l e  23  o f  t he  Tax  Law fo r  t he  yea r  1954 .

(F i1e No.  260l+21+01)  a fonmal  hear ing was held before Paul  B.

Coburn ,  Hear ing  O f f i ce r .  a t  t he  o f f i ces  o f  t he  S ta te  Tax

Connniss ion,  BO Centre Street ,  New York,  New York.  on Septemben 24.

f 97O,  aL  9 :55  A .M .  Pe t i t i one rs  appea red  by  W i l l i am  Bo rden ,  Esq .

The  Income Tax  Buneau  appear red  by  Edward  H .  Bes t ,  Esq .  (A lbe r t , 1 .Ross i ,

Esq .  o f  counse l ) .  
FTNDTNGS oF  FAcr

1 .  Pe t i t i one rs ,  Ha ro ld  D .  Landowne  and  Barba ra  Landowne  f i l ed

a jo in t  New York State fncome Tax Resident  Return for  the year  1961+.

The  re tu rn  was  f i l ed  on  o r  abou t  March  25 "  1965 .  He  d id  no t  f i l e

any unincorpor"ated business tax return for  the year  195h.

2 ,  On  November  27 ,  1967 ,  t he  Income Tax  Bureau  i ssued  and

ma i led .  s ta temen ts  o f  aud i t  changes  aga ins t  pe t i t i one rq  Haro1d  D .

Landowne and Barbara Landowne.  d isa l lowing $575.94 in  medica l  and

den ta l  expenses  and  $Z ,63O.gB  in  t rave l  and  en te r ta inmen t  expenses

for  the year  1951+ uoon the ground that  sa id expenses were unsubstant ia ted

and fur t t re : :  imposing unincorporated business tax upon pet i t ioner '

Ha ro ld  D .  Land .owne tso  bus iness  i ncome as  a  sa les  repnesen ta t i ve  du r ing

the year  L96\ ,  inc lud ing sa lary  income reeeived f r "om Blue Star  Leather"
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Manu fac tu r i ng  Conp , ,  upon  the  g round  tha t  h i s  sa les  ac t i v i t i es  cons t i t u ted

the carry ing on of  an unineonporated business and accord ingly  issued

no t i ces  o f  de f i c i enc les  i n the  sums  o f  $ :Oq .gq  ana  $527 .0 !  respec t i ve l y .

3.  Pet i t ioners.  Haro l -d D.  Landowne and Barbara Landowne c la imed

a  med ica l  and  den ta l  expense  deduc t i on  o f  f f i gA .78  fo r  t t r e  yea r  195h .

0n audi t  the Income Tax Bureau a l lowed them a medica l  and denta l

expense  ded .uc t i on  o f  $eeO.B [ .  I nc luded  i n  th i s  a l l owanee  h tas  $5O.OO

fo r  med ica l  t r anspor ta t i on .  I n  t he i r  pe t i t i on  they  reques ted  tha t  an

add . i t i ona l  amoun t  be  a l l owed  fo r  med ica l  t r anspor ta t i on .  Pe t i t i one rs

and the i r  fami ly  made approx imate ly  twenty t r ips to  doctors of f ices

dur ing the year  1964.  They fa i led to  submit  any documentary or  o ther

sa t i s f ac to r y  ev i dence  as  t o  t he  ac tua l  cos t  o f  t hese  t r i ps .

4.  Pet i t ioners,  ib : :o ld  D.  Land.owne and Barbara Landowne,  c la imed

a  t rave l  and  en te r ta inmen t  expense  deduc t i on  o f  $7 .57A . f i  f o r  t he  yea r

1951+.  On audi t  the Ineome Tax Bureau a l lowed them a t ravel  and

en te r ta inmen t  deduc t i on  o f  $ l+  ,93 )  . 55 ,  Pe t i t i one rs ,  by  the i r  rep resen-

tat ive,  submit ted.  a  d iar .y  to  show expenses for  enter ta inment  and t r "avel .

No ev idence was produred to  show t row the d iary  was prepared and

mainta ined,  I t  is  not  c lear  f rom the d iary  whether  the a l leged enten-

ta inment  expenses for  Saturday n ight  d inner  par t ies amount ing to

$f ,99e,00 wer"e ord. inary and necessary expenses incurred in entertainlng

buyers.  No checks,  b i l1s or  o t t rer .  documents were submit ted to  substan-

t ia te the expenses a l leged in  the d iary .  fhe amount  c la imed as a

deduc t i on  fo r  en te r ta inmen t  o f  buye rs  by  pe t i t i one rs  i n  t he i r  pe t i t i on

and in  the aforesaid d. iar .y  var ied substant ia l ly  fnom the amount  c la imed

by ttrem for ente::tainment of customers and buyers on their 19611

Federa l  Income Tax Return.

5.  Pet i t ioner .s ,  Haro ld D.  Landowne and Banbara T.andowne,

conceded that  a l l  o f  pet i t ioner .  Haro ld D.  Land'owners;  bus iness income
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as  a  sa les  rep resen ta t i ve .  du r ing  the  yea r  1964 .  o the r  t han  h i s

income rece i ved  f rom B Iue  S ta r  Lea the r  Manu fac tu r i ng  CorD . .  was

sub jec t  t o  un inco rpo ra ted  bus iness  t ax .

6 .  A f te r  an  i n fo rma l  con fenence  i n  1959  a t  t he  New York  D is tn i c t

O f l f i ce ,  I neome Tax  Sec t i on .  pe t i t i one r  Haro ld  D .  Landowne ,  was

a l l owed  to  exc l -ude  commiss ions  nece ived  f rom B lue  S tan  Lea then

Manufactur ing Corp.  dur ing the year  L965 f rom his  bus iness i .ncome

sub , jec t  t r :  un inco rpo ra ted  bus iness  tax  fo r  t ha t  yea r .

7 .  Pe t i f i one r ,  Ha ro ld  D .  Landowne .  was  an  o f f i ce  accesso r i es

and g i f t  i tem salesman dur ing the year  L964.  He represented four .

una f f i l i a t ed  f i rms  i n  t he  sa le  o f  o f f i ce  accesso r i es  and  g i f t  i t ems .

The i tems sold by h im for  each f i rm l rere non-compet i t ive.  One of

the f i r :ms for  whom he so ld merchandi -se was Blue Star  Leather

Manufactur ing Corp.  I t  deducted Federa l  and State Wi thhold ing Taxes

and  Soc ia l  Secu r i t y  Taxes  f rom commiss ions  pa id  to  h im .  I t  pa id

disabi l i ty  and unemplo; rment  insurance on h is  behal f  .  I t  d id  not

re imburse  h im  fo r  any  o f  h i s  expenses .  I t  d id  no t  exe rc i se  any

contnol  over  h im wi th  respect  to  t ime spent  or  manner  and means of

e f f ec t i ng  sa1es .  I t  d i d  no t  r equ i re  a  spec i f i c  d i v i s i on  o f  b . i s  t ime .

0n Schedule r r6r r  o f  h is  195h Federa l  fnccrne Tax Return he dedubtEd

bus iness  expenses  i n  eonnec t i onw i t hh i s  sa les  ac t i v i t i e s .  He  used  h i s

home as  a  bus iness  o f f i ce .  He  used  bus iness  s ta t , i one ry  i n  h i s  own

name .

CONCLUSIONS OF LAW

A.  Tha t  s ince  the  no t i ce  o f  de f i c i ency  impos ing  add i t i ona l

pe rsona l  i ncome tax  upon  oe t i t i on€ps1  Haro ld  D .  Landowne  and  Barbana

Landowne ,  f  o r  t he  yea r  196 ,11 ,  as  a  resu l t  o f  t he  d i sa l l owance  o f

med i ca l ,  den ta l ,  t r ave l  and  en te r t a i nmen t  expenses .  was  ma i l ed  t o

them wi th in  three years of  the da+'e they f i led the i r  1964 New York

S ta te  fncome Tax  Res iden t  Re tu rn ,  t he r "e fo re .  t he  assessmen t  aga ins t

them fon addi t ional  personal  income taxes for  the year  19611 was t imely

made  in  acco rdance  w i th  the  mean ing  and  i n ten t  o f  Sec t i on  683 (a )  o f  t he

Tax  Law.
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B.  Tha t  pe t i t i one rs .  Ha ro ld  D .  Landowne  and  Barba ra  tandowne .

fa i l ed  to  subs tan t i a te  a  deduc t i on  fo r  med ica l  t r anspor : ta t i on  expenses

dur ing  the  yea r  f 964  i n  excess  o f  $50 .00 .

C.  That  pet i t ioners.  Haro ld D.  Landowne and Barbara Landowne

fa i l ed  to  subs tan t i a te  a  deduc t i on  fo r  t rave l  and  en te r ta inmen t

expenses  du r ing  the  yea r  1q6h  i n  excess  o f  $4 .Tq .55 .

D .  Tha t  t he  fncome Tax  Bureau fs  de te rm inah ion  tha t  t he  pe t i t i one r

Haro ld  D .  Landowne ,  was  no t  l i ab le  fo r  un ineo rpo ra ted  bus iness  taxes

on h is  income f rom Blue Stan Leather  Manu. 'actur ing Corp.  for  the year

1 ]65  i s  no t  t ?es  j ud i ca ta  t o  a  dec i s i on  by  i t ,  on  s im i l a r  f ae t s .  t ha t

he  i s  1 iab1e  fo r  un inco rpo ra ted  bus iness  taxes  on  s im i l a r  i ncome fo r

th ,e  yea r  196h .  Sundberg  v  Murphy  3?  M isc .  2d  967 .  242  N .Y .S .  2d  3?9

(Sun .  C t .  A lbany  Co . .  1963 ) .

E .  Tha t  t he  j -ncome rece i ved  by  pe t i t i one r ,  Ha ro ld  D .  Landowne .

f rom Blue s tar  Leather  Manufactur ing Corp.  dur ing the year  1961+

cons t i t u i ; ed  rece ip t s  f r om h i s  r egu la r  bus iness  o f  se l l i ng  o f f i ce

accesso r ies  and  g i f t  i t ems  and  no l  comDensa t ion  as  an  emp loyee  exempt

f rom the  impos i t i on  o f  un inco rpo r .a ted  bus iness  tax  i n  acco rdance  w i th

the  mean inq  and  i n ten t  o f  Sec t i on  703 (b )  o f  t he :Tax  Law .

F .  Tha t  t he  a fo resa id  bus iness  ac t i v i t i e s  o f  pe t i t i onen ,  Hano ld  D .

Landowne,  dur ing the year  f96 l+ const i tu ted the carry ing on of  an

un inco roo ra ted  bus iness  and  h i s  bus iness  i ncome de r i ved  thene f rom was

sub jec t  t o  un inco rpo ra ted  bus i -ness  tax  i n  acco rdance  w i th  the  mean ing

and  in ten t  o f  Sec t i on  7O3  o f  t he  Tax  Law.

G.  Tha+.  the pet i t ion of  Haro ld D.  Landowne and Barbara Landowne

is  den iec i  and  the  no t j - ces  o f  de f i c i ency  da ted  November  27 ,  l - 967 .  a re

sus ta i ned .

STATE TAX COMMISSIONDATED: AIbany,  New York

/o*,'u-"'7 
/3, /87/ /r*,-,-**-4O"**


