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STATE 0F ltlEW YORK
STATE TAX COM}IISSION
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In the lhtter of the Petition
:

of
:

Duncan R. sc Jul ia Q. Linsley
:

For a Redeterrnination of a l),el'lciency or
a Refund of Personal Income
Taxes under Article(sJ 22 of the
Tax Law for the (Year(s)196L, L962 & 1963

State of New York
County of Albany

Martha Funaro 1 belng duly sworn, deposes and says that

she is an ernployee of the Department of Taxatlon and Pinance, over 18 years of

agel and that on the 2oth day of January , Lg7I l she served the rlthin

Notlce of Ilecision (or Deternfnation) by (certtfied) mall r.rpon Duncan R. &

Julia Q. Linsley (representatlve of) the petitloner in the wlthin

proceedingr by encloslng a true copy thereof Ln a securely sealed postpatd

w"aPPer addressed as follo1gs: Enil Sebetic, Atty.

i* 3:ffi]'ft=l* York
and by depositing same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Pogt Office Deparlment withln the State of lfew York.

That deponent fiuther says that the said addressee ie the (representatfve

of) petttLoner herein and that the addregs set forth on said wrapper ls the lact

known address of the (repreeentative of the) petitl.oner.

Sworn to before rne thts

20th day of January , 19 71
\ / /
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AFFIDAVIT OP T,IAIIING
OF NOTIOE OT DECISIO}I
BY (CERTITTED) HAIL
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: COM}IISSION

In the lfutter of the Petition
:

of

Duncan R. c Jul ia Q. Linsley
!

For a Redeterrnination of a Deficiency or
a Refund of Personal Income
Taxes under Article(s) 22 of the
Tax Law for  the (Vear(s)1961 ,  L962,  &.1963

State of New York
County of Albany

Martha Funaro , belng duly swornl deposes and saye that

she is an employee of the Department of Taxation and Financer over 19 years of

agel and that on the 2othday of January , L97L, she served the wlthin

Notice of llecision (or Determination) by (certtfied) mail upon Duncan R. &

iluU-a Q. Linsley (representative of) the petitloner in the wlthin

proceedin$r by encloslng a true copy thereof in a seeurely sealed postpald

rtraPper addressed as follows: Duncan R. * Julia Q. Linsley

3(: il:il";3H"I"ust 
co' of N'Y'

New York, New York
and by deposlting same enclosed in a postpald properly addressed wrapper Ln a

(post office or offlcial deposltory) under the exclusive care and euatody of

the Unlted States Post Office Department withln the State of New York.

That deponent further says that the said addressee ie the (representatl.ve

of) petttLoner herein and that the address set forth on said m.apper ig the lact

known address of the (repreeentatl.ve of the) petitLoner.

AFFIDAVIT OP I,IAIIII{C
OF }IOTICE OF DECISION
BY (CERTTFTED) l,rAlt

Sworn

2or}I

to

day

before rne this

of January , L9lL.



STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter of the Petit ion

o f

DUNCAN R. and JULIA Q. LINSLEY

for a Redetermination of a Deficiency
or for Refund of Personal lncome Taxes
under Art icle 22 of the Tax Law for
the Years 1961,  L962 and 1963

DECISION

Taxpayers petit ioned for a red.etermination of a deficiency or

for refund of personal income taxes under Art icle 22 of the Tax Law

for  the years 1961,  l -962 and 1963.  A formal  hear ing was held in  the

off ices of the State Tax Commission in the City of New York on October 13,

L966. TTre taxpayers were represented by ftni l  Sebetic, Esq.

FINDINGS OF FACT

1. Tlhe issues involved in this case are: (f ) whether income

received by the taxpayer, Duncan R. Linsley, under a deferred compensa-

t ion agreement and as consult ing fees are subject to New York State

Income Tax and (b) wtrether the loss sustained by ttre taxpayers on ttre

subleasing of an apartment was deductible from taxable income.

2. The taxpayer, Duncan R. Linsley, retired from his employment

with the First Boston Corporation in 1960 at age 60. He was a member

of the company's quali f ied pension plan, and had selected an option

whereby he would begin receiv ing payment  at  age 65 of  $16,384.00 per

year, paid f ironth1y, for l i fe.

3. While an employee of the company, the taxpayer entered into a

deferred compensation agireement that would mature upon t?re occurrenee of

one of the fol lowing events, whichever occurred f irst: (a) employee

reaches age sixty-f ive, (b) employee is discharged, (c) employee resigns,

(d)  employee d ies,  (e)  the corporat ion d issolves or  merges.  Upon

maturity the taxpayer was to receive the amount credited to his deferred

compensation fund in ten approximately equal instal lments paid yearly.

Fifty per cent was paid in stock of the corporation and f i f ty per cent

i n  cash .
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4. In f960 the taxpayer entered into a consultation agreement

with the corporation under which he would act as an advisor fol lowing

his retirement. Rate of payment was divided into f ive periods as

fo l l ows :

(a)  october  L,  1960 through May 1,  1961 -  $50,000 per  annum

(b)  May I ,  1961 through Apr i l  30,  L962 $40,000 per  annum

(c)  May I ,  1962 through Apr i l  30,  1963 $35,000 per  annum

(d)  May l ,  1963 through Apr i t  30,  1964 -  $30,000 per  annum

(e)  May L,  l -964 through Apr i l  30,  1965 $25,000 per  annum

AI1 palzments were in equal monthly instal lments. Under the agreement

the taxpayer was not permitted. to engage in any occupation that would

be in confl ict with the business or interests of t tre corporation.

5. At the t ime of his retirement the taxpayer was obligated under

a three year lease for his apartment, located at 40 East 78th Street,

N.Y-C. Upon retirement he moved to Connecticut and sublet this

apartment.

6.  On h is  L96I ,  L962 and 1963 non-res ident  re turns,  the taxpayer

reported as income ttrose palzments recej-ved under the deferred compensa-

t ion agreement, but excluded from tr is income those payments received under

the consultation agreement.

7. In L964 the taxpayer f i led amended returns for each year in

question in which he excluded payments received under the deferred

compensation agreement as well as those payments received under the

consultation agreement on the basis that they constituted an annuity

and were exempt from taxation against non-residents. Addit ionally, the

taxpayer deducted a rental loss of $966.62 on the apartment he sublet

in New York.

B.  A not ice of  def ic iency,  f i le  + 3-8543558,  was issued,  March 15,

1965,  for  the amount  of  $7,253.95 p lus in terest  for  the three years in

question. TLris deficiency was based upon the holding that the deferred

compensation payments and the consultation fees constituted taxable

income.  Fur ther ,  the renta l  loss of  $966.62 c l -a imed for  196I  was

d isa l l owed .



I

t

3 -

DECISION

A. l tre deferred eompensation payments, and payments received

under the consultation agreement do not constitute an annuity, but are

income received from sources within New York State for services

rendered, and Laxable under Art icle 22 of the Tax Law,

B. TLre rental loss suffered by the taxpayer when he sublet his

apartment did not result from a transaction entered into for profi t

and is  therefore not  deduct ib le .

C. The petit ion is therefore d.enied and the notice of deficiency

i s  sus ta ined .

DATED: Albany, New York STATE Tzu( COMMISSION

fl';,-',-, 
o,/ J c/ /? 71

'/t //
4 ( '  . ,
/Z'ft**.^-tfu/6r-.-.- .

COMMISSTONER

COMMISSIONER
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March 13, L972.

In the Matter of DIJNC"{II R, LINSLEY er al. ,
Pet i t ioners,

.  ' V .

NORMAI{ F. GALL}'IAN et
Srate Tax Conrnission
York,

Respondents.

Determination modified, on the larv, and matter remanded to
respondenl Tax Cormnission for recomputaEion of petit ionerst tax
liabil i ty without inclusion of income received pursuant to the
Deferred Compensation plan and the consulLing agreement, and, as so
urodified, confirmed, with costs to petit ioners,

Opinion per Str{EENEY, J.

HERLIHY, P . J. , STALEY, JR. , GREENBLOTT and I(ANE, JJ . , concur.

L8L26

al. ,  Consti tut ing the
of the State of Nevt

a
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STATE OF NEW YORK

APPELI.ATE DIVISION

SUPRE},IE COURT

THIRD DBPARI}IENT

In the Matter of DUNC.AI{ R. LINSLEY eL aI.,

Pet i t ioners,

-against-

NOI{,,IAN F. GALLMAN et al., constituting the
State Tax Cousrission of the State of New york,

Respondents.

Argued, January L4, L97L.

Before:
HON. J. CIJ,RENCE HERLI}IY,

Presiding JusEice,
HON. ELLIS J. STALEY, JR.,
HON. LOUIS M. GREENBLOTT,
HON. I'lICltAgL E. SWEENEY,
IION . T. ?AUL KANE,

Associate Just ices.

PROCEEDING under CPLR article 78 (transferred !o Ehe Appellate
Division in the Third Judicial Department by order 6-f the Supreme
Court at Special Term, entered in Albany County) to revierv a determina-
tion of the State Tax Cornnission hoLding that petitioners are liabLe
tot personal income taxes for the years-L96l, Lg62 and 1963 and deny-
ing refunds of taxes paid under protest for those years.

EX"IIL SEBETIC (Henry L. Glenn, of counsel) for petiti.oners, ,
233 Broadway, New York, N. y. 10007.

TOUIS J, LEFKOI^IITZ, Attorney General (Ruth Kessler Toch and
Vincent P, Molineaux, of counsel) for respondents, The CapiEol, Albany,
New Yorlc.

OPINION TOR MODIFIC,A,TION
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SWEENEY, J.

. This is a proceeding under CPLR arLicle 78 (cransferred to the

Appellate Division in the Third Judicial Departmen! by order of the

Supreme Court at Special Term, entered in Albany County) to review a

determination of the State Tax Commission holding Ehat petit ioners

are liable for personal income taxes for the years Lg6L, Lg62 and 1963

and denying refunds of taxes paid under protest for those years.

PetiEioner Duncan Linsley was employed as an e:',ecutive of a New

York investment banking corporation. He was required to take an early

retirement in L96A because of i l l  health at the age of sixty, where-

upon he moved to Connecticut. It is not controverted that he wag a

bona fide nonresidenE during the years in question. In December of

L955 petit ionerts corporate employer adopted a Deferred CornpensaEion

plan supplemental to a qualified pension pLan, under rvhich he was

permitted to resign at age sixty. Other employees participated in

basically siuriLar plans by in<lividuaL agreement with the employer.

Upon petit ionerrs retirement this plan matured and pe received the

amount credited to his Deferred Compensatlon fund in ten approximately

equal annual installments, f ifty percent in stock of the corporation

and fifty percent in cash. The Tax Comnission determined that income

received under this plan did not constitute an annuity, and was thus

taxabl-e. I'he New York adjusted gross income of a nonresident includes

Lncome from annuities rronly to the ext:ent chat such income is frorn

property employed in a business, trade, profession, or occupation

carr ied on in th is staterr .  (Tax Law, 5632, subd. [bJ,  par.  [2J.)  We

interpret this provision to mean that Ehe f'property enployed in a

busi.ness, trade, profession or occupation carried on in this statert

is that of the taxpayer, and not his empl-oyer. The commission does

not contend other:vrise. It is the commissionrs position, however,
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Ehat a 1968 regulation shouLd apply to the income received by

petit ioner under this Deferred Compensation plan in the years L}GL,

1962 and 1963. The 1968 regulation issued by'the Tax Connnission

defines an annuia, u" a pension or other reEirement benefic which,

among other things, Itmust be paid in money only, ncit in seeuri.t ies

of the errployer or other propertyrt. (20 NycRRr. ch. Ir, Taxation and

F lnance,  $131.4 ,  subd.  [d ]  r  pax .  [2 ] . )  p r io r  to  196g the  fo rmer

regulaEion promulgated by the commission in connection with section

359 of the Tax Law (the f.:rerunner of section 632 of such law [L.

L960, ch.  563J),  stated: t ' iv-hen received by a non-residen8, a pension

of any kind is not taxable income as it is an annuity, ancl therefore

exempt from taxation against a non-residentfr. (l{YS personaL lncome

Tax Regulations [Lg451, art. 4L3.) There was no substantial change

in the Language of subdivision (b), paragraph (2) of secrion 632 over

that of former subdivision (3) of section 359. A retroactive applica-

tion of this adrninistrative ruling would resuLt in the taking of pro-

perty arbitrari ly. The 1968 regulation, in effect, .enlarged the

particular tax statute by further f-imiring the definition of an

annuity' There is a presumption that legisl-ative rules are to be

appl ied only prospect ively.  (see uni ted states v.  Lesl ie saLt g9.. ,

350 u.s. 383; Helvering V. E. J. Reyno_lds. T.obacco ! i . ,  306 u.s. 1lo.)

I^Ie hold that petitioner t s income under the Deferred Compensation plan

constituted an annuity under the prior regulation and under the

InternaL Revenue Code of L954 which is not inconsistent therewich (fax

Law, 5607; rnternaL Revenue code, Sl2la!;  Federal rncome Tax Reg.,

51.72, subd. 2[b] [2J). The coumissionts f inding that the income

received under this plan was not an annuity and vras not, therefore,

exempt, is erroneous and that part of its deterurination must be

annuLled.
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Under an agreement dated June 1, 1960 between petit ioner and the

corporation, the employer agreed to pay him on a declining annual

scale for a period of f ive years for advisory services to be performed

by petit ioner following his ret,irement. It was irnderstood that he

would not be required to come to New York, but woul"d be available for

telephone consultatlon, and he was not, in fact, required to be in

New York during the entire period involved to render these serrrices.

The Tax Commission determined that the paynnents received under this

consultation agreement did not constituEe an annuity, but were income

received from a source within this State for services rendered, and

taxable. We find uncontradieted evidence that petit ioner did actually

perform some of the services caLled for in the contract and, therefore,

h7e do not consider whether or not the payments constituted an annuiLy.

rn ygqtst o€ o:{nard v. MtEphy- (19 A D 2d 138, 140, affcr. 15 N y 2d

593) r w€ construed the applicable statutory language (Tax Law, $532,

subd- lbi, Par. i1]) as relating source of income to trthe work done,

rather than the person paying for itt'. (See also NYS personal Income

Tax Regulations [1945], art. 4L2; 20 NycRR, ch. jI, Taxation and Fi-

nance, s131.4 [b].) The conunissionrs reliance on 3.ggplg gugl. cerf

v. Lvnch (237 App. Div. zB3, affd. 262 N.y. 549) i l irpraced. The

taxpayer in Lvnch perforrred the initial services for which he was being

paid renewal commissions when he was engaged in business in New york,

These facts are distlnguishable from those of the instant case,

Petit i-oner, a non-resldent, performed no services in New york for the

income in question, nor did he maintain an office or place of business

in New York. Vtre conclude that the corrrissionrs finding that the income

was received fror:o a source vrithj.n New Yorlc is erroneous, and that part

of  i ts  determinat ion shouLd also be,annu1Led,



by petitioner when he sublet hi-s New York apartmenc did not result

from a transaction entered inlo for profit ancl was, theref,ore, not

deductible. We find no reason to disturb this factuaL determination.

. The deter:urination should be modified, on the law, and matter

remanded to respondent Tax Commission for recomputation of pet,ition-

erst tax liability without inclusion of income received pursuant to

the Deferred Cornpensation plan and the consulting agreement, and, as

so modified, confirned, vri.;h costs to petitioners.

/
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Apr i l  2 ,  1971

Mf,. tawrence A. Newnan
Hearing Officer
State of New York
Department of Taxation and Finanee
Building 9, Room 214A
State Canpus
Albany, New York 12226

Re: Duncan R. & Julta Q. Linsley
Years 1961-1963

Dear Mr. Newrnan:

Referring to your notice of the Cormission's decision
dated ilanuary 20, L97Lr w€ enclose the original and a eopy of
the taxpayers| motLon for reconsideration and staternent of
grounds for the Conrnrissl.onr s decision.

In view of the fact that the petttion for redeter-
mination ltas ftled in June, 1965 and the hearing held in
October, 1966 (without intending to irnply blame on the part
of anyone) 7 it would be greatly appreciated if this notion
could be disposed of expeditiously.

/----r We would apprecl.ate your advising us whether the
i petitioners nay deposit cash in lieu of the bond reguired by
i section 690 of the Tax Law andl if so, whether the proper

'1"-r: ''" ' amount in thie case would be $8 r 057.09 and whether in addition
!,.ir,'{ o, I to this arnount a bond for costs would be reguired, and in what

, 
i 

anount.

Very truly- yours,

Encl .
ES:dpc

P.S. Do you have a

hil Sdbetic

Woor-wonrs BU,LDfNG
E 3 3  B R O A D W A Y

New Yonx,N.Y.  roooT

T E L E P H O N E  9 6 4 - 6 2 7 O

statutory form for a bond for cost?
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' NEW YORK STATE TAX COI4I.{ISSION

In the l{atter of the PETITION

of

DUNCAN R. & JULIA Q. LTNSIET

For a Redetermination of a Deficiency
and for Refund of personal Income
Taxes under Article 22 of the Tax Law
for the Years 1961, L962 and I9G3

: corf€ct ground for a nrong

MOTION FOR RECON- I
SIDERATION AIID STATE-
!,TENT OF GROUNDS UPOh
WHICH THE CO}|!,|ISSIO}{| s
DETER}TNATTON rS i

F t

x

!{ADE

or unstated ground of the agency

u .s .g0 ,  97 ,  94 ,  332  U.S .Lg4 ,  196) .

x

The petitioners move for reconsideration by the coryris-

sion of its decision of Januaxy 200 Lg7]-, denying petit ionersl

petition for redetermination of deficiencies or for refund of

personal income taxes for the years 196l. Lg62 and 1963 and sus-

taining the notice of deficiency for such years, and for a state-
i

nent of the grounds or theory on which such detenaination is basedl,
I

for the folLowing reasons: I

(r) section 690 (a) of Article 22 of the Tax Latr provides(I) Section 590 (a) of Article 22 of the Tax Law provides I
for judicial review of a decision of the Conmission 'in the r"rrrr"rl

I
I

n e a t r i  , l  a , l  l ^ . .  
' l  

- r  -  4 - -  ! L  -  - -  -  - - !  -  -  -  Iprovided by law for the review of a final decision or action of

administrative agencies of the states. Such review is afforded

by the institution of an Article 78 proceeding (cptR z8ol et seg)

in the supreme court, speciar Term, for the appropriate county,

followed possibly by a transfer of the proceeding to the Appellate

Division. Neither the special Term, supreme court, nor the

Appellate Division can intelligently review the determination in

this matter unless the basis of the administrative action is set

forth with cLarity, since the court cannot guess at the theory

underlying the corunissionrs action. Moreover, the court cannot

affirm an administrative determination by substituting its own

(SEC v. CITENERY CORP., 3L8
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, (21 rn view of the foregoing, the resuLt of a Judicial

, review of the deternrination in this proceeding would be a remand

" to the Conunission for the same action that is reguested by this

,, motion. The decision of January 20, L97L states no groundsr nor

, theoryl nor legal basis for the application of the Law and regu-

, lations to the findings of fact made. The decision contains conc

ji sions onLyl -- a statement of the ultinate facts that the palment

received did not constitute annuities and that the sublease was

, not a transaction entered into for profit. A reviewing court
.

could not determine whether the decision follows as a matter of

law from the findings of fact stated (cf . ltAfqE& OL -B4RRY v.

otCONNEtL, 303 N.y.  46r 50-51).  fndeed the conclusory statementsl

, in the decision do not constitute 'a brief statement of the 
I

grounds of decisionir ES directed by the Tax taw itself (Sec. I
I

58e(a)).  I
I

The decision does not state that the paynents under the 
I
I

, consuLting agreement are taxable as severance PaYr although severJ

ance pay is rincome received from sources within New York State I
I

fOr services renderedr, to guote from conclusion A of the 
I

decision. ft does not state whether the services for which the 
I
I

palments were made were rendered within or without the state. 
I

rt does not state why such palments lrere not an annuity. It cloes 
II

llot state whether or not the o1d regulation, section 413 under i
I'  sect ion 359, subdiv.3,  of  Art ic le 16, the old law (a sect ion 
I
I

that read substantially the same ae section 532(b) (2) of ArticLe 
I
I

22, the new law enacted in L960) was aPP}icable. It does not I

state whether or not the new regulation (sec. 13t.4 (d) under

secr 632(b) (2) of  the new law),  which i tas not issued unt i l  1968t

lras intended to be retroactive to the years 1961, L962 and 1963.

The foregoing observations are also Pertinent to the dis-i
i

tributions under the Deferred Compensation Agreement. There is, i

however, an additional omission in that the decision does not



t i

state why, if the new regulation was intended to be retroactive,

the paynrents of cash under that agreement do not fall within even
: )

the nerd regulationfs definition of an annuity. Nor has the

', Corrunission made even a finding of fact as to the value of the

,stock distributed under this agreenent, although it was re-

,stricted inveetment stock whose value was obviously less than

,, its market value.

Nor does the decision state any ground for the conclusion

that the sublease was not a transaction entered into for profitt

nor even any finding of fact from which such conclusion might

be derived. Is the ground for the conclusion that no profit in

fact was mader oE that a sublease entered into to minimize loss

on moving to another state is not entered into for profitr or

that the federal income tax ruling (cCu 1940-2 C.B.?L0I to the

contraay is for some reason not controlling, despite the mandate

of sections 63I and 632 of the Tax Law that incone for New York

tax purposes includes losses entering into the conrputation of

i income for federal tax purposes?

The difficulty of ascertaining the basis for the Comis-
:

: sionts determination is compounded by the fact that no brief was

fi led in opposition to the petit ionersr position.

r I{HEREFORE it is requested that the Cornmission reconsider

,, its decision in this matter and detennine that the petitioners are

i entit led to a refund of taxes for the years 1961, L962 and 1963

I i t r  the amount of  $1r59?.82, $2?L44.I2 and $1r305.04r restrrect ivelyp

and that in any event the Conmission set forth the specific

or basis for its decieion so that a court nay intelligently

review the decision at the present time without the necessity

for a future remand for this purpose. It is also prayed that

this motion be decided at the earliest possible time so that

may be a prompt Judicial review.

Respectfully

.)fi
&ru(,{-u&

subnnitted,


