
STATE OF T{EW YORK
STATE ?AX CO}I}IISSION / /?7 /

In the l,fatter of the Petltlon

of

ESTATE OF ROSE ADELIUAN
AFFIDAVIT OF HAITI}IG
oF l0rlcn 0r DEcISIotf
BY (CEnTrrrED) HrIr,!

For a Redetermination_ of a Deflclency or
a Refund of Personal Income
Taxes under Article(s) 22 of the
Tax Law for the (Year(s) L964, 1965 3

a n d  1 9 6 6

State of New York
Gounty of Albany

Linda Wilson r belng duly sworn, deposes and caye that

she is an employee of the Department of Taxation and Financer over 18 years of

agel and that on the 9Lh day of March t I97L, she served the nlthin

lfotice of Ibcision (or Deternlnatlon) by (certtfied) mall upon SAI\4UEL I.

RUBIN (representatlve of) the petitloner ln the clthin

proceedingl by encloslng a true copy thereof in a seeurely sealed postpald

wrapPer addresged as follors: Samue1 I. Rubin
161-10 ilamaica Avenue
.Tamaica, New York LL432

and by deposttlng sme errclosed in a postpald properly addressed r*rapper ln a

(post offlce or officlal deposltory) under the exclusive care and curtody of

the llnlted States Poet Office Departnent wlthln the State of ller York.

That deponent ftrrther saylt that the said addressee ia the (representatlvc

of) petltl.oner hereln and that the addrees set forth on aaid wrapper le the lart

known addrees of the (repreeentatlve of the) pctl.tl.oner.

Sworn to before me thls



STATE 0P l{Etr, YORK
SIATE ?AX COI,IHISSION

In the l'latter of the Petltlon

of
:

ESTATE OF ROSE ADEI,MAN
:

For a Redetermination of a D,eflciency or
a Refund of Personal Income z
Taxes under Article(s) 22 of the
Tax law for the (Year(s) 1964, 

11965 
,

State of New York
County of Albany

Linda Wilson , belng duly sworn, depoees and cays that

she is an employee of the Departrnent of Taxation and Finance, over 18 years of

agel and that on the 9th day of March r Ig7I, she served the rlthln

Notice of Decision (or Determination) by (certtfied) malt r.rpon ESTATE OF

ROSE ADELMAN (representatlve of) the petltloner ln the withln

proceedings by encloslng a true copy thereof ln a securely eealed postpald

wrapPer addressed as follows: Estate of Rose Adelman
88-11 63rd Dr ive
Rego Park, New York LL374

and by deposltlng same errcIosed in a postpald properly addressed wrapper ln a

(post office or officlal deposltory) under the excluslve care and cuatody of

the llnlted States Post Offlce Departrnent wlthln the State of iler York.

That deponent further saylt that the satd adilressee ia the (representatlve

of) petttloner herel.n and that the address set forth on sald rrrpper lr the latt

known addrese of thc (repneaentatlve of the) petl,tloner.

Sworn to before ne this

AFFIDAVIT OP IOILIIIC
OF IIOTICE OT DECISIOII
BY (CERTTFTED) t{AIr,

day of March , L971



STATE 0F l{Eht YORK
STAIE TAX COI{IISSION

In the Hatter the Petitlonof

of
:

WILLIAiVI ADELMAN
:

For a Redetermination of a Deflciency or
a Refund of Personal Income .

AFFIDAVIT OF }|AILII|C
OF }TOTICE OF DECISIOX
BY (CERTTFTED) HtIr

?axes under Articfe(s) 22 of the
Tax Law for the (Vear(s) L964' 1965 :

and  1966 .

State of Iew York
County of Albany

Linda Wilson r being duly sworn, depoees and caye that

she is an employee of the Departnent of Taxatlon and Finance, over 18 years of

agel and that on the 9th day of March , L97L, she served the rtthln

Notice of Decieion (or Deternrinatton) by (certtfied) mall upon WILLIAM

ADELI4AN (representatlve of) the petitloner ln the wlthin

proceedin$r by encloelng a true copy thereof in a securely sealed postpald

wraPPer addressed as follows: William Adelman
88-11 63rd Dr ive
Rego Park, New York LL374

and by depoeltlng sane enclosed in a postpatd properly addressed nrapper ln a

(post office or officlal deposltory) under the exclusive care and cuctody of

the llnlted $tates Poet 0ffice Delurtncnt withln the State of lleu York.

Ttrat deponent further says that the sald addressee ie the (representatlve

of) petttloner heretn and that the addrees set forth on eald rrapper ls the lart

known address of thc (repreeentatlve of the) pctltl.oner.

Sworn to before nre thls



STATE 0F t{Eht YORK
stA?E TAX COHltrSSrot{

In the Hatter of the Petitton

of

WILLIANI ADELMAN

:
For a Redetermination of a lhftcLency or
a Refund of Personal Income .
Taxes under Article(s) 22 of the
r"r Ir" fo' th" (Y"""(r) 

:::4ie::65j

ATFIDAVIT OP IIAIIIIIG
0r r0TIcE 0r DEcIsIolf
BY (CERTTTTED) HtIr,

State of New York
Gounty of Albany

Linda Wilson , belng duly swornl depoees and cayo that

she is an ernployee of the Departrnent of Taxation and Pinance, over 18 years of

agey and that on the 9th day of March t Lg7I, she eerved the wlthln

lfotice of Decieion (or Determinatton) by (certtffed) mall upon SAIVIUEL I.

RUBIN (representatlve of) the petitloner ln the wlthin

proceedin$r by encloelng a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Samuel I. Rubin
161-10 .Tamaica Avenue
Jamaica, New York L1432

and by deposltlng same enclosed in a postpaid properly addressed wrapper in a

(post offlee or official delnsltory) under the exclusive care and cuctody of

the llnlted States Post Offlce Depar"lrnent wlthln the State of lfen York.

Ttrat deponent firrther says that the sald addressee ie the (represcntatlvc

of) pettti.oner herel.n and that the addrese set for+h on sal.d wrapper tc the La;g

known address of the (repareeentatlve of the) pctl.tloner.

Sworn to before me this



STATE 0P Mtr, YORK
STATE TAX COIOIISSION

In the l'tatter of the Petltion
:

of

RITTH BRAI'NSCHWETG

i
Por a Redetemination of a Deficl.ency or
a Refund of Personal Income .
Taxes under Article(s) 22 of the
Tax Law for the (Vear(s) 1964, 1965 :

and 1966

AFFIDAVIT OF },IAIINre
OF IIOTICE OF DECISIOI{
BY (CERTTTTED) r{tlt

State of llew York
County of Albany

Linda Wilson r bel.ng du1y sworne depoces and cays that

she is an employee of the Departnent of Taxation and Finance, over 18 years of

ager and that on the gth day of March r 1971 r she served the wlthln

lfotice of Decieion (or Deternrlnation) by (certlfied) malJ. upon RUTH

BRAUNSCIIWEIG (representatlve of) the petitloner ln the wlthin

proeeedingr by eneloelng a true copy thereof ln a seeurely sealed postpatd

wrapper addressed as follows: Ruth Braunschweig
30-96 35th Street
Long Island City, New York 11103

and by deposltlng eanre enclosed in a postpald properly addressed nrapper ln a

(post office or officlal delnsltory) under the exclugive care and cuctody of

the ttnlted States Post Offlce Departnent wlthln the State of lfa York.

firat deponent ftrrther srys that the said addressee is the (representatlve

of) petltLoner herel.n and that the addrees eet forth on sald wrapper la the lart

known address of the (representatlve of the) petltloner.

Sworn to before me this

day of March , 19 7I



STATE OP IIIEI{ YORK
sTAtE TIX ColtltrssroN

In the l'lafter of the Petition
:

of
:

RUTH BRAUNSCII'{EIG
:

For a Redetermination of a l),eftciency or
a Refund e6 Personal Income
Taxes under Arttele(s) 22 of the
Tax Law for the (Year(s) 1964, 

11965 
t

State of New York
Gounty of Albany

Linda Wilson , belng duly sworn, depoees and aayc that

she is an employee of the Department of Taxatlon and Flnance, over 18 years of

ager and that on the 9th day of March t L97L, she eerved the wtthln

Notice of Decision (or Deterrnlnatlon) by (certiffed) mall upon SAMUEL I.

RUBIN (representatlve of) the petitloner ln the wlthin

proceedin$r by encloslng a true copy thereof in a securely eealed postpaid

wrapper addresged as follotrs: Samuel I. Rubin
t61-10 Jamaica Avenue

and by deposrtrns eame encr","u i"T;::;r"ir--""r":J::::""* 'rapper rn a
(post offlce or officlal deposltory) under the exclusive care and cuetody of

the llnlted States Poet Offlce Departnent wlthln the State of lfew York.

That deponent fiuther says that the satd addressee ia the (representattve

of) petltl.oner herel.n and that the address set forth on eaJ.d wrapper 1g the lart

known address of the (repreeentatl,ve of the) petl.tLoner.

AFFIDAVIT OF TOIt$re
OP XOrICE OF DECISIOX
BY (CERTTTTED) HtIr,

Sworn to before rne this
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STATE OF NEW YORK

STATO TAX COII{MTSSION

fn the Matter of the Petit ion

o f

The Estate of Rose Adel-man

for the Redetermination of a Deficiency
or for Refund of Personal Ineome Taxes
due under Article 22 of the Tax taw
for the years 1964, l-965 and 1966

In the Matter of the Petit ion

of
WTTLXAM ADEIJ,TAN

for the Redetermination of a Deficiency
or for Refund of PersonaL lncome Taxes
due under Art iele 22 of the Tax taw for
the years 1964,  1965 and 1966

DECISICN

In the Mat ter  o f  the Pet i t ion

of

RUTH BRAI'NSCHWEIG

for the Redetermination of a Deficiency
or for Refund of Personal fneome Taxee
due under Art icLe 22 of the Tax taw for
the years L964,  1965 and 1966

The estate of Rose Adelman and Ruth Braunschw€Lg having each

f i led pet i t ions for  a  redeterminat ion of  def ic ienc l .es determined

under  date of  Apr l l  1 ,  1968,  and Si l l iam Ade}man having f i led a

petit ion for the redetermination of an overpayment determined under

date of Apri l  L, 1968, eaeh for personal income taxes imposed under

-/
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Article 22 of the Tax Law and a hearing having been held before

Nigel c. tfr l$ht, Hearing Officer, on May 5, 1970, and the record

having been duly examined and considered,

The State Tax Commisgion herebY

FINDS:

1.. The issue in this caae is whether the capital gains of

the truet are"paid, credited or required to be dlstributed to any

beneficiary during the taxable year" within the meaning of Internal

Revenue Code Section 6a3 (a) (3) and as interpreted by U. S.

Treasury Regulation 1.643(a)-: (a) ao as to be taxable to the

beneficiarieE rather than the trust.

2. The deficiencies are, as fol lowsl

'

EEtate "

($152 .77)

109 .07

will iam
Adelman

$302.34

(  323 .09)

Ruth
Braunschwelg

$  31 .14

93 ,48

1964

1965

1966

Total

686. ,  06 (  229 .48t  (  1L j t .77)

$643,1 .6 ($250.  23) $  9 .82

3. Rose Adelnan dted on November 29, 1948, leaving a will

dated November 25, 1948. After Emall bequeste, the remainder of

her eetate was left in trust. The decedentts husband, Phil ip

Adelman, then about 66 years old, ltaa to receLve one-third of

the net income or an annuity of $51000.00, r,uhichever vtas greater.

1[tre remainder of the income was divided equally between the

children, william Adelman and Ruth Adelman Braunechweig. (bon

the death of Phtlip Ade}man, the trust is to terminate, $?500.00

is to be distributed to named charitLes and individuals, and the

remainder divided between William Adelman and Ruth Adel'man

Braunschweig if l iving, but if not l iving, then to their children.

william AdeLman waE appointed executor and trustee.

/
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4. On December 20, 1948, an agreement waE entered .into

wtrereby Philip Adelman waived any objection he had to ttre will

and, in return, the two children Will.iarn Adelman and Ruth Adelman

agreed that if the net income of the trust exceeded $5,OOO.O0

per year, then the excess up to $2r5O0.00 should be paid to

Philip Adelman though charged to the sharee due to the children.

William Adelman signed this agreement, both individually and as

executor.

5. On r,7une L2, L968, an agreement wag entered into on the

part of those interested in the estate. Thie agreement recited

that the executor has paid to Phil ip Adelman, each year 97r500.00

and the remcinder of the income has been either distributed to

the two children or had been left in the eEtate to accunulate.

It further recited that the trustee has treated long and ghort-

term capital gains realized from the Fale of stock ae incqne and

had been distributing such galns as income and that this hag not

in any way reduced the corpus of the trust eEtate. The partl,ee

then agreed that the previoue distributions were ratified and

approved and that long and short-term gains should continue to

be treated ae income. This agreer€nt was signed by the remaindermen

William Adelman and Ruth Adelman Braunschhreig and four others

represented to be the only living issue of the remaindermen.

6. The three charitable bequests \'tere paid in 1970 even

though the trust had not terminated. Another bequest of $500.00

to an individual has not been made.

7. The assets of the estate at t ime of death consisted of

a one-half interest in real estate known as Berkshire Hall and

gecurit ies valued at about 920,000.00 for a total value estimated

a t  $5S,000 .00 .
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g. The real estate, Berkehire Hall, was sold in 196o for

$5001000.00, the estate taking back a $3501000.00 nortgage.

g. The trust made actual diEtributions of, $221500.00 a

year ($7,500 to eaeh benef ic iary) .

10. The trustrs income (distributable net income without

capLtal gains) and gaina htere, :rB follotrE:

1964 1965 1956

$ 8 ,139 .48Income

Gains

$16 ,557 .11  $12r828 .64

30 ,097 .10  7 .7O7.32  155 ,759 .23

II.On the tax returnE in each year the $71500.00 dletributed to the

husband was deemed to be ordinary income. In I.964 and 1966 the

amountE distributed to the children were deemed to be entirely

capital gain, although there \das ordinary income available in

each year for distribution.

fn 1955 the capi ta l  Eain of  $7,707.32 wag al located $6151?.98

to Willtam Adelman and $1,189.34 to Ruth Braunechweig. The ordinary

income left after distributione to the husband amounted to $5r328.64

and wac allocated $207.32 to Ruth Braunschweig and the rest

($5,121.32) to the egtate. fhis regulted in tax exempt incqne to

Srilf iam Adelman of $982.02 and to Ruth Braungchweig of $61203.34.

12. The deficiency notice asserts a distribution of income, as

follows: to Phil ip Adelmanr ro change, the entire distributiong

are deemed ordinary income; to the children, all income is deemed

bo be in equaL shares ordinary incorrc to the extent not distributed

to philip Adelrnan and the remainder iE deemed not taxable - no

capital gains are deemed to be distributed.
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L3. llhe books of account of the beneficiary hrere not

offered in evidence. No tax returns for years prior to the

years here in question were of,fered into evidence.

L4. lhe agreement to deem capital gains allocable to Lncote

,can be given no effect. Even assuming the interested partleg to

an estate may sometimeE adopt a "practical construction" of a

will when the will is aniblguous it has not been ehorrtn here how the

agreement"actually affected the rights of tbe parties eepecially

when income, Lncludlng any c*pital gains, was to be added back to the

eetate for accumulation. Furthermore, the written agreement herein

occurred after the tax years here in questioni no contemporaneour

evidence was offered.

Ilpon the foregoing findings and all the evidence in the case,

The State Tax Conuniesion hereby

DECIDES:

A. The capital gains in guestlon have not been "Paid,

credited or required to be distributed to any beneficiary during

the taxable year'r within the meaning of Internal Revenue Code

Sect ion 643(a) (3) aE interpreted by Treasury Regulat ion 1.643(a)-

3 (a) . ft hag not been adequately shown that they tree1!,1 allocated

to income under the will or by the beneficiary on ltg books or ry

notice to the beneficisf,y, 2. actually distributed to beneflciaries,

or 3. utilized in determining the amount digtributed or required to

be distributed to beneficiariee (See Treasury Regulation 1.643 (a)-

3 (d) Example 2, .
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The petltion is denied

credlts) are affirmed

as may be lawfullY due

Albany, New York

7fa-,r-/- f, /?71,

- 5 -

and the deficienciee (with

together with such intercst,

under Tax Law Section 684.

STATE TA'( COM!,IISSION

B.

related

if any,

DATED:

coMuxssxollER

COM!{ISSIONER


