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AFFIDAVIT OF MAII,IIIG
OF NOTICE OT DECI,STON
BY (cERTrrrro) urrr,

State of New York
County of Albany

Rae Zimmennan , bel.ng duly sworne deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 23rd day of August , 19 7t she served the wlthln

Notice of Decision (or Determinatton) by (certtfied) mall upon Joseph W. and

Charlotte Alaimo (representatLve of) the petitloner in the wlthin

proceeding, by enclosing a true copy thereof in a seerrely sealed postpald

nraPper addressed as forlows: Joseph w. and charrotte Alaimo
lB Wide Waters Lane

and by deposrttng same encr.""u 
n:t"t;t":.*tTX"r::tr 

"uli"u"t"tu wrapper rn a
(post office or official deposltory) under the exclusive care and euatody of

the United States Post Office Department withln the State of Netr York.

Ttrat deponent firrther says that the said addressee ie the (representatlve

of) petltloner herein and that the addrees set forth on sal.d wrapper ig the lart

known address of the (representatfve of the) petl.tl.oner.

/? 2r
STATE
STATE

OF NE[.J YORK
TAX CO}IHISSION

In the Matter of the Petition

of

JOSEPH W. AIID CHARLOTTE AI,AIMO

For a Redetermination of a DeficLency or
a Refund of Personal Income
Taxes under Articte(s) 22 of the
Tax law for the (Year(s) 1962 :

Sworn to before me this

23rd day of  August  t  LT.L.
n ?------\
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AFFIDAVIT OF MAILING
OF NOTIOE OF DECISIO}I
BY (cERTrrrno) xrrl

State of New York
County of Albany

Rae Zimmerman r belng duly swornl deposes and says that

she is an employee of the Department of Taxation and Financel ov€r 18 years of

agel and that on the 12th day of August , 19 7Jo she served the wlthin

lfotice of Decision (or Determination) by (certtfied) mall upon Joseph w. and

Charlotte Alaimo (representatlve of) the petitloner in the wlthin

proceeding, b/ encloeing a true copy thereof in a sectrrely sealed postpal.d

wrapper addressed as follops: Joseph W. and Charlotte Alaimo: '  rzs araimo Drive
Rochester, Ne\^r York 14625

and by deposlting same enclosed in a postpaid properly addressed nrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Offlce Departnent withln the State of lfew York.

That deponent firrther says that the sald addressee ia the (repreaentatl.ve

of) petttl.oner herein and that the addrees set forth on said wrapper ls the lart

known address of the (representatl,ve of the) petltl.oner.

STATE OF NElr' YORK
STATE TAX COM}IISSION

In the ilatter of the Petition
:

of
.fOSEPH W. AND CHARLOTTE :

AI,AIMO
:

For a Redetermination of a lleflcLency or
a Refund of Personal Income :
Taxes under Article(s) ZZ of the
Tax Law for the (Vear(s) 1962 i

Sworn to before rne this

L2th day of August , L9tL.
O --- . \  {
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

.]OSEPH W. AXID CHART,OTTE AI,AIMO

for Redetermination of a Deficiency or
for Refund of Personal Income Taxes
under Article 22 of the Tax Law for
the Year L962-

DECISICNT

The taxpayers, Joseph W. and Ckrarlotte Alaimo, having filed

a petit ion for redetermination of deficiency of personal income

taxes under Articre 22 of the Tax Law for the year 1962, and a

hearing having been held at the office of the State Tax Commission,

115 Main Street East, Rochester, New york, on August 8, L967, before

Vincent P. Molineaux, Hearing Officer of the Department of Taxation

and Finance.

ISSUE

The

the Federal

issue is whether income tax averaging as provid.ed in

tax Iaw is also authorized by State law.

FINDINGS OF FACT

The State Tax Commission hereby finds:

1. That the petitioner filed a Neur York State resident

income tax return for the year 1962, report ing income of $43,744.92

received in October of that year which they sought to average over

a period of f ive previous years.

2. That taxpayers claim that section 6J,2 of the Tax Law,

which provides that, "adjusted gross income of a resident individ-

ual means his Federal adjusted gross income as defined in the laws

of the United States for the taxable year, " includes ttre provision

for averaging, contajned in section 1301 of the fnternal Revenue

Code of  L954.
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CONCLUSIONS OF I.AW

Based upon the foregoing findings, the State Tax Commission

hereby,

DECIDES:

A. lfhat the said section 1301 of the Internal Revenue Code

of 1954 applies to computation of tax and not computation of gross

income and has no counterpart in Article 22 of the Tax Law.

B. That tJre proposed averaging of income over five years

is incorrect and unauthorized.

C. Tlrat ttre Notice of Deficiency for determining additional

income tax due for the year 1962 is coruect and is hereby affirmed

together with any additional interest and other amounts which may

be lawfuIly due and owing thereon.

D. That the taxpayer's petit ion for redetermination of

deficiency for the year L962 be and the sErme is hereby denied.

DATED: Albany, New York

U"r?^./ /J) /97/
v

STATE TAX COMMISSION

COMMISSIONER
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STAI]E OF NEW YOLK
SUPRBIE COTIRT
* ' t r  *  *  *  *  *  * - *  *  *  *  *  *  *  *  *  *  *  *

In the Matter of  the Appl icat ion of
JOSBPH W. ALA,IMO and CIIARLOTTE ALAIMO,

- against -

THE STATE TN( COWIISSION OF THE
STATE OF NEW YORK,

ResPondent.

To review a determination made after a
hearing in the matter of personal income ,
taxes under Article 22 of the Tax Law for
the year L962.

* *  *  *  *  *  *  *  *  : k  r k  *  *  *  *  J<  : k  i k  *  *  *  *  *  *  *  *  *  *  *  *  *

(Supreme Court, Albany County Special Tetm, February 25, L972)
(Justice A. Franklin. Mahoney, Presiding)

APPEARAI{CES:

l r

l

ALATMo & BURGESS, ESQS.
Attorneys for Petit ioners

HON. LOUIS J. LEFKOWITZ
Attorney General of the

State of New York
Attorney for Respondent
(Thomas-P.  zoLezLL,  Esq.  gnd
Lawrence L.  Dool i t t le,  Esb.
Assistant Attorneys Generalr.
of Courisel)
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MAHONEY, J.

In this proceeding authorized by sectlon 690 of

the Tax Law of the State of New York (inaccurateLy label-ed

an Article 78 review *) petLtioner seeks a review of the

determinatlon of the State Tax Commission that there was

a deficiency due from him for personal- income taxes for L962..

based on a holding that sect-ion 130L of the Federal Internal

Revenue Code which permits ttincome averagingtf has no counter-

parts in ArticLe 22 of the Tax Law of this State and is not

incorporat,ed by reference into Ehe Tax Law by the provisions

of section 5l-2 thereof

Petit ioner' an atEorf,€Y, on Octoper B , Lg6\ re-

eeived a fee for professional senrices rendered over a perlod

of s ix years in the amount of  $43,744.82. Since this sub-

stantial .fee 
would infLate his.L962 income, in comparison with

prlor years, he sought to avail himself of the provisions of

26 V.S.C.$1301 by recomput ing Lhe federal  tax due for the

prlor years. Wlthout passing on the correctness of the method

enrployed to recompute, lt is enough for the purpose of this

Judlclal review to state that petit ioner, in his L962 State

income tax return, atternpted to apply the Federally permis-

slble tax spreading to his State tax Liabi.l i ty for that year.

P.etlt lonerr S reasoning for the correctness of hls

* TLre date of  not ice of  decis ion of  respondent was August 12,
L97L. Petit ioner made personal service of notice of petit ion
and petlt lon on resp{>nd-ent on Dec, 22, L97L-t 10 day-s^leyonq
the 4 month statuto;;y l imitation provided for in $690(e) of

the Tax Law.
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positi.on is unique and requires cofi lment because lt is reirre-

sentative of the taxpayerrs unending search for ways to avoid

the ever-increasing burden of taxes. In 1959 a study groupt

appointed by the LegislaEure, recommended that the State base

its State personal inconre tax on the Same income reported in

the Federal return c'rf the taxpayer ' The LegislaLure responded

by passing sect ior-  612 of  the Tax Law (Laws of  1960, Chapter

563, ef fect ive Ap.cr l  18,  1960) which,  so far  as pert inent

here ,  s taLes :  t tNe: 'York  Ad jus ted  Gross  Income.  A .  Genera l .

The New York adjusted gross income of a resident individuaL

means his federal adjusted gross income as defined in the

laws of the United States for the taxable year, with the

modi f i ca t ions  spec i f ied  in  th is .  sec t ion . t r  
'Nex t ,  

Congress ,

in passing the Revenue code of Lg54, enacted section 1301

of the United States Code which, in pertinent part, reads

as fol lows: "$1301. Compensat ion f rom an employnnent;  (a)

Limitation on tax ... i f an individuaL o .. (1) engages in

an empl.oyrment, and (3) the gross comPensation from the

ernployment received or accrued in the taxable year of the

indiv iduaL . . .  is  not  less than 80 percent of  the total

compensation from such employment, ... then the tax attri-

butabLe to any part of the compensation which is included

in the gross income of any individual- sha1l not be greater

tban the aggregate of the taxes attributable to such Part

had it been included in Lhe gross income of such lndivi-

dual ratably over that part of the period which precedes
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the'date of  such receipt  or  accrual '  . , , t t  Ttre appl lcat lon

of thls tt income averagingt' statute to petlt lonerrs L962

Federal lncome tax return markedly reduced the Federal

adjusted gross lncome for that year and, petlt ioner arguest

the State ls obligated by the terms of sectlon 6LZ of

the Tax Law to base its tax assessment for the Saille year

on. the  sane ad jus :eC gross  income.

T,t is r"ith regret that tshis argument must be re-

jected. Sect lon 61 of  Chapter 26 of  the Uni ted States Code

defines ttgross incomett as ttal1 income from rrrhaterrer source

derived, lncluding (but not l- imited to) the foLLowing iterns:

(1) compensation for seryices, including f,ees, commissions,

and sirni lar  i tems . . . "  Sect ion 62 of  Che Code def ines

Itadjusted gross incomett as "gross income minus the foLlow-

ing deductlons . . . t '  Section l-301 of the Code does not

alter or.change in any way the above definit ions buE o91y

i
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I

i

i

i

i
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a Dattern of taxing that ion of  the adju

over a period ln excess of 36 months and which rep::esents

eLehtv percent or more of the total compensation recgived

from-jsu.ch ernpL,orraent. (emphasis supplled) In this case

the $43 1744.82 fee was received in a single pa)rment tn L962;

it represents more than 807" of the Lotal' cornp'ensation for

the profeselonal se:rrices rendered .and it was earned over

a period l,:t orcess of 36 months. However, the langUage of
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section 1301 of the Federal Code compels the lncLusLon in

the gross income of that part of the fee (in thLs case the

whole fee) received in the year covered by the tax retunl.

No other conclusion can be reached from the l-anguage of

section L301 that states, "then the tax attrlbutabl-e to

any part of the eompensation which is incLuded iL the gross 
.

incoE (ernphasis supplied) of any indivldual shall not be

greater than the aggregate of the taxes attributable to

such part had it been included in the gross income of such

lndivldual ratabl-y over that part of the period which pre-

cedes the date of such receipt or accruaL. tt It foll-ows

that lf the fee received Ln L952 were not included in the

rrgross lncometr of the Federal return and thereby reflected

ln the rradjusted gross incomett it would be irrpossible to

eompute the tax I'attrLbutablefr to the fee ln 1962 and to

determlne' if such tax would be'greater if the fee had been

reported rrratabLytt over the period earned, Looked at in

thls l lght lt must be said that $1301 is for tax computa-

tion rather than lncoure computation.

. Petltionerrs argument also overlooks the funpact of

sectLon 22 of Artlcle III of the New York State ConstitutLon,

effective Januarl 1, 1960, which reads in part: ttNotwith-

standlng ... any other provision of this constltutlon, the

Legtslature, ln any law imposing a tax or taxes onr ln re-

spect to or measured by income, rnay deflne the income on,

I

a
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in'respect to or by which such tax or t€uces are lmposed or

measure.d, by reference to any provision of the Laws of the

United States as the same may be or become effective at any

tLme or frorn time to tlne, and may prescribe exceptions or

modlf icatLons to any such provis ion. t r  Clear ly,  the State

may define the income uPon which it ' intends to levy a tax

and may do so by reference to any law of the United States.

It has done so in the language of section 61"2 of, the Tax

Law which specificaLly refers to the Federal definit ions

(26  U.S.C.  $$  61 ,  62)  o f  t 'g ross  incomet t  and r rad jusced

gross incomett .  The provis ions of  sect ion 1301 of  the

Code, for the reasons given above, do not alter or change

these def in i t ions.

The pet i t ion is dismissed.

'Submi t  Order .

Dated: Troy,

I'larch

York
'1972

New

28,

I

t
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BUREAU OF LAW
MEMORANDUM
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SUBJECT:
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