
STATE 0F ltlEw YORK
STATE TAX COMHISSION ee,zdv ae

In the l,latter of the Petition

or

TRVTNG AIID T5ABEL BERIVTAN : ATFIDAVTT 0F t'lartrNc
OF NOTICE OT DECISIOII

: BV (CrnrrrIED) ttAlt
For a Redeterrnination of a Deficiency or
a Refund of Personal Income and 

-Unipcorporated 
Business

Taxes under Art icle(s) ZZ & 23 of the
Tax law for the (Vear(s) 1966, L967 and 1968.

State of New York
County of Albany

Rae Zimmerman r being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 23rdday of December , Lq7I, she served the within

lfotice of Decision (or Determlnatlon) by (certified) mait upon rrr'ing and
rsabel Berman 

(representative of) the petitf"oner in the wlthin

proceedingt by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as folJ.ows: Irving and fsabel Berman
7 Clintwood Drive
Rochester, New York L4620

and by deposltlng same enclosed in a postpald properly addressed nrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the United States Post Offlce Deparlment withln the State of New York.

fitat deponent firrther says that the said addressee is the (representative

of) petitloner herein and that the addrees set forth on said irrapper is the lact

known address of the (repreeentatlve of the) petitloner.

Sworn to before me this

23rd day of December ,  LglJ-.
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STATE OF NEW YORK
STATE TAX COMNISSION

In the l,latter of the

of

Petition
:

BERMAN :

:
For a Redeterrnination of a Deficiency or
a Refund of Personal Income and Unincorporated
Taxes under Art icle(s) ZZ & 23 of the
Tax law for  the (year(s)  1966,  1967 and 1968.

IRVING AIilD TSABEL AFTIDAVIT OF MAITING
OF NOrICE OT DECISION
BY (CERTTFIED) ttAlt

Business

State of New York
County of Albany

Rae Zimmerman , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 23rd' day of December t L9 7I, she served the wlthln

Notice of Decision (or Determination) by (eerttfied) mall upon Melvin
Gumbiner

(representatlve of) the petitioner in the wlthin

proceedin8r by enelosing a true copy thereof in a seeurely sealed postpaid

wraPper addressed as folLows: Melvin Gumbiner
405 Reynolds Arcade Bldg.
Rochester ,  N.Y.  I46L4

and by deposlting same enclosed in a postpaid properly addressed r*rapper in a

(post office or official deposltory) under the exclusive care and cuatody of

the United States Post Office Department within the State of l{ew York.

That deponent ftrrther says that the said addressee ie the (representative

of) petitLoner herein and that the addreas set forth on said *rapper ie the Laat

known address of the (repreeentative of the) petitl,oner.

Sworn to before me this

of December , L97L3rd.ay
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

IRVING A}TD ISABEL BERMAN

for a Redetermination of a Deficiency
or for Refund of Personal Inome and
Unincorporated Business taxes under
Articles 22 and 23 of the Tax Law for
the Years 1966, ]-967 and 1968.

DECISION

Petit ionerq lrving and Isabel Beman, f i led a petit ion for a

redetermination of a deficiency in personal income and unincorpor-

ated business taxes for the years 1966, L967 and 1968.

The taxpayers were represented by Melvin Gumbiner, C.P.A.

and the Income Tax Bureau was represented by Edward H. Best, Esq.,

(A lexander  Weiss,  Esq. ,  o f  Counsel ) .  Tt re par t ies waived formal

hearing and reguested. a d.ecision based upon material contained in

the  Bureau ' s  f i l e .

ISSI]ES

I .  Where a wife actually did the off ice and bookkeeping work

for her husband's business but no charge was made for her services

on the books of the business, may an unincorporated business deduc-

t ion be taken for the reasonable value of the wifeb services?

II. In the above case, Rdy separate taxes for husband and wife

be determined in accordance with section 611b(2) (B) of the Tax Law,

based upon income presumably received by her as the reasonable value

of  her  serv ices?

FINDINGS OF FACT

1. Petit ioner's personal income tax returns and lrving Beman's

unincorporated business tax returns \^lere t imely f i led for the years

1966,  L967 and 1968.
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2. A Notice of Deficiencies in income taxes and in unincor-

porated business taxes for the years L966, L967 and 1968 was

issued under  F i le  No.  B- I22O4375 on Februaty 24,  I97O-

3. Itre petit ioners f i led a petit ion for redetermination

of  the def ic ienc ies.

4. Irving Berman operated an unincorporated business se1J-ing

tires and,/or manufacturing rubber bands in L966, L967 and 1968.

5. Throughout each year Isabel Berman r^rorked at the business

four and one half days a week, having charge of the off ice duties

and prepared the weekly payro11, quarterly reports, sales journal,

perpetual inventory systems and subsidiary journals.

6. Ttre sa1ary atbributed to Isabe1 Berman, $4, 160-00, t ' l tas

reasonable. The cost of hir ing outside help would have exceeded

.€his amount.

7. Withholding taxes were not deducted.

8. AII monies Isab1e Berman received were charged directly

to her husband's personal drawing account. f tr is was done for

convenience sake and in view of joint federal f i l ing-

g. Taxes were provided by the t imely f i l ing of quarterly

estimates of income by the husband and wife.

10. T'he taxpayers contend that they strould not be penalized

where they have shown the reasonable salary of Isabel Berman with-

out withholding therefore. TLre Income Tax Bureau contends that

section 705 (c) of the Tax Law does not allow suctr modj-fication

for unincorporated business tax purposes and that section 6L2(f)

of the Tax Law would. prohibit the computation of separate taxes

on  a  s inq le  fo rm ( I f -208 ) .

CONCLUSIONS OF LAW

A. Under the Tax Law, the fnternal Revenue Code defines

income unless a different definit ion i-s clearly indicated.
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B. Under section 61, Internal Revenue Code, compensation

for services is includable in gross income of the recipient.

C. Under section L62, Internal Revenue Code, compensation

palzments are deductible where they are reasonable, are in fact

palzments for services, actually rendered, and where they consti-

tute an ordinary and necessary business expense.

D. Although Isabel Berman drew checks which were charged

to her husband's account and although there was not withholditg,

such factors do not negate the conclusion that she worked

regularly for the business throughout the year and that her

compensation was a reasonable, ordinary and necessary expenditure

of the business under concepts of the Internal Revenue Code. To

hold that the compensation for her services was not income to her

or not deductible by the business, would be unreasonable.

E. Isabel Berman actually worked four and one half days

each week and received monies by drawing checks. Stre actually

earned a reasonable income of $4,160.00. Stre may report the

income, and the income is taxable to her.

F. Isabel Berman actually worked four and one half days

each week during the years in issue. Ttre income she earned was

reasonable, and it  was an ordinary and necessary business expense

deduction of the unincorporated business.

c. Ttre petit ion is sustained. It  is

are no deficiencies against petit ioners in

unincorporated business tax for the years

determined that there

either income tax or

L966, 196'7 and 1968.

STATE TAX COMMISSIONNer^r York
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