
STATE OP NEI{ YORK
STATE TAX COMNISSION

/72n1".y, n??,,'fu9.

In the l'latter of the Petitlon

of

'JOSEPII ,J. DEI{BERG AFFIDAYIT OP I{AItII{C
OF NOTICE OF DECISION
BY (CERTTPTED) HArt

For a Redeterrnination of a DeficLency or
a Refund of Personal Income :
Taxes under Article(s) ZZ of the
Tax Law for the (Year(s) 1965 :

State of Ner* York
County of A1bany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agep and that on the 7th day of .fuly , Lq 7!, she served the wlthin

Notice of Decision (or Determinatton) by (certified) matl r.:pon Joseph iI.

Denberg (representatl.ve of) the petitloner in the wlthin

proceedin$r by enclosing a true eopy thereof in a securely sealed postpald

wrapper addressed as follows: iloseph J. Denberg
230 Central Park West
New York, Nerat York LOO24

and by deposlting sane enclosed in a postpald properly addressed nrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the unlted States Post Office Departnent withln the State of l{ew York.

Ttrat deponent firrther says that the said addressee ie the (representatf.ve

of) petttl.oner herein and that the address set forth on said wrapper is the last

known address of the (repreaentatlve of the) petitloner.

Sworn to before me this



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

iIOSEPH 'I. DENBERG

for a Redetermination of Deficiency
or for Refund of Personal Income Tax
under Art icle 22 of the Tax Law for
the Year  1965.

DECISION

Petit ioner, Joseph J. Denberg, has f i led a petit ion for

redetermj-nation of deficiency or for refund of personal income tax

under Art icle 22 of the Tax Law for the year 1965. (Fi le No.

13-1687603) .  At  a  ca lendar  ca l l  he ld before Hon.  Mi l ton Koerner '

State Tax Commissionerr d.t the off ices of the State Tax Commission,

80 CenLre Street r  New York,  New York,  or r  Apr i l  26,  L971,  dt  10:3Q A.M. ,

the petit ioner waived a formal hearing and consented to the issuing

of a decision wittrout the introduction of additional- evidence on

his part. The State Tax Commission renders the fol lowing decision

after a review by it  of the entire reqord contained in the f i1e.

ISSUES

I. Is petit ioner, Joseph iI .  Denberg, l iable for unpaid New

York State withholdingi taxes due from Denbe Originals, Inc. for the

year  1965?

II. I f  peti t ioner, , foseph J. Denberg, is l iable for the afore-

said ta><es, does the State Tax Commission have the authority to

compromise the amount due?
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FINDINGS OF FACT

1, During the year L965, petit ioner, Joseph J. Denberg, was

president of Denbe Originals, Inc. During the said year said

corporation failed to pay over to the Income Tax Bureau New York

State personal income taxes withheld. from its employees in the sum

of  $319.52.  Thereaf ter ,  the assets of  the corporat ion were so ld

at auction and the proceeds applied to the payment of unpaid

Federal withholding taxes- The corporation is presently defunct.

2. On Apri l  11, L969, the Income Tax Bureau issued a State-

ment of Deficiency imposing a penalty against petit ioner, Joseph iI .

Denberg, equal to the amount of New York State withholding ta:<es

due from Denbe Originals, Ine. for the year 1965 uPon the grounds

that he was a person required to col lect, truthful ly account for

and pay over said taxes and that he wil l ful ly fai led to do so and

aecord ingly  issued a Not ice of  Def ic iency in  the sum of  $319.52.

3, Petitioner, iloseph J. Denberg, does not deny that during

the year 1965 he was a responsible off icer of Denbe Originals, Inc.

required to collect, truthfully account for and pay over New York

State withholding taxes withheld by the corporation and that he

wil l fuIIy fai led to do so. He requests, however, in his petit ion,

that the Notice of Deficiency be cancelled because he is 70 years

old, is col lecting social security and has no assets with vrhich to

pay the amount claimed,

4. Petit ioner, Joseph J. Denberg, fai led to submit any proof

to substant, iate his contention that he has no assets with which to

pay the amount set forth in the Notice of Deficiency or that he has

been discharged in bankruptcy.
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CONCLUSIONS OF LAW

A. Ttrat petit ioner, Joseph J. Denberg, as an off icer of

Denbe Originals, Inc. was a person required to col lect, truthful ly

account for and pay over New York State withholding taxes due from

said corporation for the year L965 in accordance with the meaning

and intent of sections 674 and. 685 (1) of the Tax Law.

B. fhat since pet, i t ioner, Joseph J. Denberg, wil l ful ly fai led

or caused Denbe Originals, Inc. to wi11fu1ly fai l  to col lect, truttt-

fu11y account for and pay over New York State withholding taxes due

from said corporation for the year 1965, therefore, a penalty equal

to the total amount of the unpaid withholding taxes was properly

assessed. against him in accordance with the meaning and intent of

section 685 (g) of the Tax Law.

C. That petitioner, iloseph J. Denberg, lT as failed to prove

that he is insolvent or has been discharged in bankruptcy and,

therefore, the State Tax Commission does not .have the autttority

to compromise any taxes owing by him in accordance with the meaning

and intent of section 17f (15) of the Tax Law.

D. Ttrat the petition of Joseph J. Denberg is denied and the

Not ice of  Def ic iency issued Apr i l  11,  L969,  is  susta ined.

DATED: New York

)  / € ) /
STATE TAX COMMISSION

/,**-/
COMMISSIONER


