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In the lfutter of the Petltion
:

of
Joseph tttirsky AFFIDAVIT OP I{AIIING

OF NOIICE OF DECISIO}I
BY (CERTTTTED) l{alt

For a Redetermination of a Deflciency or'
a Refund of Personal & Unincorporatqd
Taxes under Article(s) tO & 16-A of the
Tax Law for the (Year(s) July 31, 1959

State of Ner.r York
County of Albany

Claire A. Draves , being duly sworn, deposes and aays that

she is an employee of the Departnent of Taxation and Flnance, over 18 years of

a8er and that on the 21st day of January , L9 7l , she served the wlthln

Notice of Decision (or Determinatton) by (certified) nral.l upon ,Joseph Mirsky

(representatlve of) the petltloner ln the wlthin

proceedingl by encloelng a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: ,foseph Mirsky
532 Lefferts Avenue
Brooklyn, New york

and by depostting eame enclosed in a postpald properly addressed r*rapper ln a

(post office or offlciaL deposltory) under the exclusive care and cuetody of

the tlnited $tates Post Office Department withln the State of lfen York.

Ttrat deponent further saytt that the sald addreasee ie the (represefratlve

of) petttloner herein anil that the address set forth on sal.d wrapper ie the laat

known address of the (representatfve of the) petlt!.oner.
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STATE OP NEtl' YORK
STATE TAX COM}IISSION

Sworn to

21st  day

before ne thls

of January t L97l-.



STATE OP NEW YORK
STATE TAX COM}IISSION

In the lfatter of the Petitlon

of
Joseph Mirsky AFFIDAVIT OF }IAItIilC

OF }TOTICE OF DECISIOil
BY (CERTTFTED) r{Arr

For a Redeternination of
a Refund of Personal &
Taxes under Artiele(s) tO
Tax Law for the (Vear(s)

:
a l)reflclency or
Unincorporated

& 16-A of the
Ju ly  31 ,  1959

State of New York
County of Albany

claire A- Draves , being duly sworn, deposes and says that

she is an enPloyee of the Departlrent of Taxatlon and Financel oveF 18 years of

agel and that on 1tr"21st day o6January t L9 7L, she served the wlthln

ilotice of Decislon (or Deterrninatton) by (certtfied) mall upon sherman Heller

(representatlve of) the petitloner ln the wlthin

proceedingl by enelosing a true copy thereof in a securely sealed postpald

wrapper addressed as follows: Sherman Heller
10 East  40th Street
New York, New york

and by deposltlng same errcIosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and cuatody of

the tlnited States Post Offlce Department withln the $tate of Nen York.

Ttrat deponent further says that the sald addressee ia the (representatlve

of) petttLoner herel.n and that the address set furth on eaid wrapper 1g the lact

known address of the (repreeentatl,ve of the) petitl.oner.

Sworn

2Ist

to

day

before rne this

og January 7Lt9
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application
:

o f
:

JOSEPH MIRSKY DECISION
:

for a Revision or Refund of Personal
Income Taxes under Art icle 16 of the :
Tax Law and of Unincorporated Business
Tax under Art icle 164, of the Tax Law :
for  the f isca l  year  ended July  31,  1958

:

Joseph Mirsky petit ioned for redetermination of a deficieney

of personal income tax and unincorporated business tax for the

f i sca l  yea r  ended  Ju l y  31 ,  1958 .

A formal hearing was held in the off ices of the State Tax

Commission in the City of New York on May 16, L969.

Tlhe petitioner appeared through and was represented by

Michael Bienes, CPA. l l l re respondent was represented by Edward II.

Bes t ,  Esq . ,  (A lexander  We iss ,  Esq . ,  o f  counse l )  .

FINDINGS OF FACT

1. 'Joseph Mirsky, the petit ioner t imely f i led a New York

State Resident Income Tax Return for the year ended July 3I, 1958.

Petit ioner did not f i le an unincorporated business tax return

for that year.

2. On October 2, 1964 the Income Tax Bureau issued a notice of

addit ional assessment under assessment nr:mber 48055511 for the

year  ended  Ju l y  31 ,  1958 .

fhe Income Tax Bureau based this notice on a determination

that a condemnation award, of real property taken, was ordinary

ineome for purposes of income tax and also subject to unincorporated

business tax because the award was on property used for business

purposes prior and the assessment also imposed a penalty and

in te res t .
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3. Ttre application for revision or for refund was t imely

f i l ed .

4. fhe taxpayers returns indicated that a "replacement fund"

has been set up. ftre evidence established there has been no

replacement of the property taken.

5. The property in question was real property held for a long

term and was depreciable. Petit ioner ran a wedding catering

business on the property.

6. Tl:e condemnation award in the f iscal year ended July 3I,

1958 was specif ical ly excluded from capital gains by the provisions

of  Sect ion 350(12)  of  Ar t ic le  16 of  the Tax Law.  t f l re  proper ty

was used in  t rade or  bus iness.

7.  The pet i t ioner  does not  receive the benef i ts  o f  Sect ion

354(4) of the tax 1aw relating to condemnation awards wtrich are

funded and used to acquire similar property. llLre condemnation

award was not used to acquire similar property

8. The condemnation award was for property used in petit ioner's

business and was income to ttre petit ioner's unincorporated

bus iness .

9. fhe transaction was reported in good faith by petit ioner

and the fai lure to pay the tax was excusable.

DECISION

A. fl:e condemnation award was

tax .

B. The condemnation award was

business tax.

subject to ordinary income

subject  to unincorporated



. a t .

C. The assessment

rev is ion is  denied.

D. ftre imposit ion

interest shalI be ad.ded

of payment.
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is sustained and the application for

the penalty is remanded, and statutory

the total amount due until the date

STATE TAX COMMISSION

o f

to

DATED: Albany, New York
kn^,.^^*"4/. / f zt7''
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COMMISSIONER
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COMMTSSIONER


