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In the !futter of the Petltlon

of

Paul  c .  & Mar ie  I .  Wheeler AFFIDAYIT OF I.IAIII}TG
0F lfotrcE or llEclsrolt
nv (csntrrruo) xert

For a Redetermination of a Deficiency or
a Refund of Personal Income 3
Taxes under Article(s) 22 of the
Tax Law for the (Vear(s) 1963 :

State of New York
County of Albany

Cla i re  A .  Draves , being duly sworn, deposes and saye that

she is an employee of the Department of Taxation and Fl.nancer over 18 years of

ager and that on ths 13th day of January t L|TL r she senved the withln

l{otice of Ibcielon (or Deterninatton) by (certtfied) maLl upon paul G. & Marie

I .  Wheeler (representative of) the petltloner in the wlthin

proceedingl by encloslng a true copy thereof in a securely sealed postpaid

wraPPer addressed as follows: Paul G. Wheeler & Marie I. Wheeler
9 Frantone Lane
Loudonvil le, New York l22LL

and by deposttlng same enclosed in a postpald properly addressed nrapper Ln a

(post office or official deposltory) under the exclugive care and custody of

the {lnited States Post Office Depar{:nent withln the State of l{er York.

Ttrat deponent ftrrther says that the sald addressee is the (representatl.ve

of) petttioner herein and that the address set forth on said wrapper is the Lact

known address of the (representatlve of the) petitLoner.

Sworn to before me thle

13th day of January t l971r
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STATE

STATE

OF NEW YORK

TAX COMMTSSION

In the Mat ten of  the Pet i t ion

of

PAUL G. AND MARIE J. WHEELER

for  a Redeterminat lon of  a  Def ic iency
or  for  Refund of  Pensonal  Income Taxes
under Art icle 22 of the Tax Law for
the year L963

DECISION

Taxpayers pet i t ioned for  a  redetenminat ion of  a  def ic ieney or

for refund of personal lncome taxes und.er Art icLe 22 of the Tax

Law for  the year  L963.  A formal  hear ing was held befone Lawnence A.

Newman,  Hear i .ng Of f icer ,  e t  the of f ices of  the State Tax Cornmiss lon

in the Ci ty  of  A lbany on Deeember 18,  L969.  The pet i t ioner

appeaned pen se. TLre Income Tax Bureau r.tas represented by Edward II.

Bes t ,  Esq .  (  So lo rnon  S ies ,  Esq .  o f  counse l  )  .

FINDINGS OF FACT

J. .  Taxpayers f i led.  a  Jo lnt  New Yonk State Income Tax Resldent

Return fon the year  L963.

2 .  On  Sep tember  L3 ,  L965 ,  a  no t i ee  o f  de f i c i ency  was  l ssued

by the Department of Taxation and Finance flle numbered 3-l+51+26|,#

f o r  t he  yea r  1963  to ta l l i ng  $90 .89  p lus  s ta tu to ry  i n te res t .

The deficiency was based on a f lndlng by the Income Tax

Bur"eau that  a  loss c la imed of  $1,11+0.85 on the sa le of  a  personal

res idence  i s  no t  a l l owed  as  a  mod i f i ca t i on  o f  f ed .e ra l  adJus ted

g ross  i ncome.

3.  Paul  G.  Vi lheelen owned a res ldence ln  and was a nesldent  o f

the State of  New Jersey.  fhereaf ter ,  he moved h is  domie l le  to  Ut ica '

New York.  He sold h ls  res idence in  New Jensey whi le  s t i1 l  a  nes ident

there in L956 and defenned the eapital gain on the sale of that

proper ty  fon federa l  income tax purposes.  Thereaf ter"  taxpayer

bought  a new res idence in  Ut ica,  New Yonk,  and shor t ly  thereaf ter ,

endeavored to  se} l  th is  nes idence.  However" ,  taxpayen could not

readi ly  se l l  the Ut ica res idence.  He nented the pnoper : ty  to  another
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fami ly  and a lso punchased a nesldence for .  h imsel f  in  toudonvi l le '

New York.

h.  Taxpayen concedes the gain or  loss on the sa le of  the

Ut ica proper ty  is  repor table as i t  is  income-produclng pnoper ty

and no longer  a res l .denc€.  However ,  taxpayen c la ims a modi f lcat ion

of  federa l  net  income for  1963 to take ln to account  a h lgher  cost

basis  of  the propor ty  for  New Yor"k State tax ing purposes.  Taxpayen

contends that  s ince the sa le of  the New Jensey resLdence whl le  he

was a non-r res ident  was not  repor table to  New York State,  t t re  galn

on the sale of the New Jersey residence should not be deferred. but

added to the cost  bas is  of  the Ut lca pr"ope: : ty .

5. Taxpayers did not report any gain from the sale of propenty

on thelr 1963 Federa] Income Tax Return.

6.  Tax Lar" r  Sect ion 612 prov ides that  the New Yonk adJusted

gross ineome of  a  res ident  lnd iv idual  shal l  be be the same as t r is

fede ra l  adJus ted  g ross  i ncome excep t  f on  mod i f i ca t i ons  spec i f i ed .

7.  The loss c la lmed on the sa le of  the personal  r "es idence

does  no t  come w i th ln  the  mod i f i ca t l on  spec i f i ed  i n  See t l on  512  o f

Ar t ic le  22 of  the Tax Law.

DECISlON

A. Taxpayers are not  ent l t led to  a h igher  cost  baeis  on the

sale of  pensonal  res idence as a modi f icat ion of  fed.enal  ad.Justed

graoss income.

B .  The  pe t i t i on  l s  den ied .  and  the  assessmen t  i s  sus ta ined .

Albany, New York STATE TAX COI{MTSSION
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