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STATE OF }.IEW YORK
STATE TAX COM}IISSION

e4z4/vE$2
K"-y a> - P/rr,JL\<_

In the l'{atrer of the Petition

of

Ernest A. & Ruth L. Wuerthele AFFIDAVIT OF }IAILINC
OP NOTICE OF DECISION
nv (crnrrFrED) r{arr

For a Redetermination of a Deficiency or
a Refund of Personal Income :
Taxes under Article(s) 22 of the
Tax Law for the (Vear(s) J.967 :

State of New York
County of Albany

Marttra Funaro r bel.ng du]-y sworn, depoees and caye that

she is an ernployee of the Department of Taxatlon and Financer over 18 years of

agel and that on the 3r4 day of 14ay , 1971 , she served the wlthln

Notice of Decision (or Determinatton) by (certified) matl upon Ernest A. &

Ruth L. Wuerthele (representatLve of) the petitloner in the wlthin

proceedingl by encloeing a true copy thereof in a securely sealed postpald

wrapPer addreesed as follows: Ernest A. & Ruth L. Wuerthele
I0 Creek E1d
hsworth, Hampshire, ftrgland

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnlted States Post 0ffice Department withln the State of l{ew York.

That deponent further says that the sald addressee ie the (representatlve

of) petttLoner herein and that the address set forth on said rrrapper ig the lact

known address of the (repnesentatlve of the) petl.tloner.

Sworn to before me thls

3rd day of laay ,L97L

-Y ' Z"-'/,(/-/'-"")



STATE OF T{EW YORK
STATE TAX COM}IISSION

In the l,latter of the Petition

of

Ernest A. & Ruth L,. Wuertl:ele
AFFIDAVIT OF UAITITIG
OF NOTICE OF DECISIOII
BY (CERTTTTED) HAIL

for a Redeterrnination of a DeficLency or
a Refund of Personal Income :
Taxes under Article(s) 22 of the
Tax law for the (Vear(s) 1967 !

State of New York
Gounty of Albany

Marttra Funaro r belng duly sworn, deposes and says that

she is an employee of the Departnent of Taxation and Financep over 18 years of

ager and that on the 21st day of April , L9 7!r she served the wlthln

Notice of Decieion (or Determination) by (certified) mall upon Ernest A. &

Ruth L'. Wuerthele (representatlve of) the petitloner in the within

proceedin$r by encloslng a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Ernest A. & Rrtft L. Wuerthele

il?J:;ff, T3'.", srsrand
and by deposltlng same enclosed Ln a postpald properly addressed wrapper Ln a

(post office or offlcial deposltory) under the exclusive care and cuetody of

the tlnlted States Post Offlce Deparlment withln the State of Ierr York.

fitat deponent further says that the sald addressee ia the (representatl.ve

of) petitLoner herel.n and that the addrees set forth on eaid wrapper is the lart

known address of the (repreeentatlve of the) petltl.oner.

Sworn to before rne this

2lstday of Apri l  ,  L97L
r ,/)

-1-.^. 4't/rl-r-;



STATE

STATE

OF NEW YORK

TAX COMMISSION

t '

In  the Mat ter  o f  the Pet i t ion

o f

ERNEST A. AND RUTH L. WUERTHELE

for  a Redeterminat ion of  a  Def ic iency
or for Refund of Personal Income Taxes
under Art icle 22 of the Tax Law for the
yea r  L967 .

DECISION

Taxpayers hav ing f i led a pet i t ion for  a  redeterminat ion of  a

def ic iency of  personal  income taxes imposed by Ar t ic le  22 of  the

Tax Law for  the year  1967 and in  l ieu of  a  hear ing the f i le

per ta in ing to  sa id def ic iency having been submit ted and the f i le

having been duly examined and considered,

The State Tax Commission herebv

FTNDS:

1. The sole issue herein is whether the taxpayers changed their

domici le from New york to Encrland in L967.

2. The taxpayer on his 1967 return showed a total tax due of

$553 .81 .  and  app l i ed  a  c red i t  f o r  t ax  w i thhe ld  o f  $766 .51  fo r  a  re fund

cla imed of  $2L2.7O. This  return purpor ts  to  inc lude only  income and

deduc t i ons  to  Ju l y  3 ,  L967 .

3. The deficiency is computed on the taxpayers income from the

ent i re  year  inc lud ing sa lary  received in  England.  The to ta l  tax due is

computed to  be $1,696.94 and the amount  of  $553.91 shown to be due

on the taxpayer 's  re turn is  subtracted to  arr ive at  a  def ic iency of

$1 ,143 .13 .  Tn te res t  on  th i s  i s  compu ted  to  be  $89 .76  and  a  c red i t  i s

granted for  $2L2.70 being the amount  by which taxes wi thheld exceeded

the amount due shown on taxpayer's return. The net amount shown to be
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due  i s  t hus ,  $1  ,O2O. l - 9 .

4.  Mr.  Wuerthele is  a  c i t izen of  the Uni ted States.

5. From 1958 to June 1967 taxpayers resided at Hil landale Road,

Por t  Chester ,  New York.

6. Mr. Wuerthele was employed for many years by the IBlvl Systems

Manufactur ing Div is ion of  fBM.

7.  As of  Apr i l  1 ,  1967,  Mr.  Wuerthele 's  employment  was t ransferred

to IBM Worl-d Trade Corporation at B2l United Nations P1aza, New York

City. Mr. Wuerthele was appointed Manager of the Harant Plant of IBM

United Kingdom Limited, a subsidiary of fBM World Trade Corporation.

The plant is located in Harrant, Hampshire, England. He began work

the re  i n  Ju l y  7967 .

B.  Taxpayer  v is i ted England in  1967 f rom March 3 to  March 10,

f rom Apr i l  10 to  Apr i l  79,  and f rom May 14 to , fune 9.  On July  4,  L967,

taxpayer arrived in England and took up residence at Number 10, Creek

End, Ensworth, Hampshire, England which was leased on a yearly bases.

9.  Mr.  Wuerthele remains work ing and l iv ing in  England as of  1970.

Since J967 he has v is i ted the Uni ted States on at  least  three oc ass ion :

December 2I ,  1968,  to  January 5,  1969 f rom Apr i l  L9,  1969 to May 2,

L969 and f rom December 19,  l -969 to  December 31,  L969.

10. Taxpayer sold his car and boat and moved his other personal

possessions to  England in  June L967.  I t  does not  appear  whether  I .B.M.

paid for  the moving expenses.

11.  As of  September 1,  1967 the Por t  Chester  house was rented at

S450 a month.

L2.  The taxpayers sent  the i r  ch i ld  to  a local  Engl ish school ,

jo ined a local  sa i l ing c lub and took par t  in  soc ia l  act iv i t ies.

13 .  The  taxpaye r  s ta ted  i n  a  l e t t e r  (Augus t  I 7 ,1968)  tha t  "no

speci f ic  durat ion has been stated for  my work in  England;  est imates of

i ts  probabl .e  durat ion being four  years. "  The taxpayer  la ter  s tated
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year  est imate was because he to ret i re  af terintendedt tat  the four

four  years .

1.4. Taxpayer entered England on a Ministry of Labour work permit

which is val- id for one year but which wil l  routinely be renewed.

15. Mr. Wuerthele made a statement on a Federal Form 2350 that

the date of his expected return to the United States was "indefinite,

but not before September l-969". The date mentioned was suff iciently

remote to quali fy him for al l  relevant Federal Tax benefits

16. The taxpayer is subject to United Kingdom income tax on his

salary  earned in  England as a person " res ident"  and "ord inar i ly  res iddnt"

in England. Mr. Dluerthele signed a printed declaration on his Brit ish

income tax return that he was "not domici led in" the United Kingdom.

This statement was intended to be interpreted according to English

Law and is not necessari ly relevant under New York Law.

L7.  Taxpayer  c la imed a credi t  against  Federa l  Taxes as prov ided

by  I .R .C .  Sec t i on  9 I .  He  compu ted  th i s  c red i t  on  the  bas i s ' o f  : be ing

"physical ly present" in England for 245 days from May 1. He claimed

also to  be a "bona f ide res ident"  o f  England f rom May 14 for  a  to ta l  o f .

231  days .

18. Mr. Wuerthele received as compensation the fol lowing amounts:

$8,750.10 f rom fBM in Armonk,  New York;$3,125.00 f rom fBIv I  Wor ld Trade

Corporat ion in  New York on which taxes were wi thheld land $27,725.O2

from IBM World Trade Corporation on which taxes were not withheld, for

a to ta l  o f  $39,500.12.  He exc luded f rom his  Federa l  Income Tax under

I .R .C .  Sec t i on  911  t he  sum o f  $13 ,424 .66 . ' Th i s  was  compu ted  as  t hq

maximum deduction al lowed in taxpayer's circumstances. Rents received

from his Port Chester home were reported but after expenses a net loss

resulted from this source. The net amount reported on his Federal

Income Tax  re tu rn  was  $26 ,175 .46 .

Upon the foregoing f indings and al l  the evidence in the case, the

State Tax Commission hereby,

DECTDES:
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A. The taxpayer has not shown that he
a

1967;  in  par t icu lar ,  a l though he went  abroad

he has fai led to show that he did not intend

af ter  re t i rement .

B. The petit ion is denied and

together  wi th  such in terest ,  i f  dr r l r

Tax Law.

changed his domici le in

to work unti l  ret irement

to return to New York

the

as

def ic iency

may be due

is  susta ined

pursuant to the

DATED: Albany, New lYork
'af -L */; //r/

STATE TAX COMMISSION

COMMISSTONER

ISSTONER

ISSIONER
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