
STATE OF NEW YORK
STATE TAX COT'I}IISSION

In the l'latter of the Petitlon

of

WILLIAIVI BERKIN & SOPHIE BERKIN

For a Redetermination of a Defielency or
a Refund of Personal Income
Taxes under Article(s) 22 of the
Tax Law for the (Vear(s) 1966

AFFIDAVIT OF ilAILING
OF HOTIOE OT DECISIO}I
BY (CERTTFTED) r{ArL

State of New York
County of Albany

Martha Funarg being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 3Othday of March , L9 72t she served the wlthin

Notice of Decision (or Determination) by (certlfied) mall upon William Berkin &

Sophie Berkin (representatlve of) the petitioner in the wlthin

proceedin$, by enclosing a true copy thereof in a seeurely sealed postpaLd

wrapper addressed as follows: William & Sophie Berkin
183 West  31st  St reet
Bayonne, New Jersey

and by deposlting same enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post 0ffice Department withln the State of lfen York.

That deponent further says that the said addressee ie the (representatl.ve

of) petitioner herein and that the addregs set forth on said wrapper is the last

known address of the (representatfve of the) petitioner.

Sworn to before

30th day of

me this

March
t

,  L972.



STATE OF NEW YORK
STATE TAX COMI.{ISSION

In the Matter

WILLIATVT BERKIN

the Petitionof

of

& SOPIIIE BERKIN AFTIDAVIT OF MAITING
OF IIOTICE Of DECISION
BY (CERTTFTED) t,|AIr

For a Redeterrnination of a Deficiency or'
a Refund of Personal Income :
Taxes under Article(s) 22 of the
Tax Law for the (Year(s\ WOA :

State of New York
Countv of Albany

Martha Funaro, being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 3othday of March , L972 r she served the wlthin

Notice of Decision (or Determination) by (eertified) mall ripon Steven A. Burn, Esq.

(representatlve of) the petitioner in the wlthin

proceedin8r by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Steven A. Burn, Esq.

$ff $::* il;"$;,u
and by deposlting same enclosed in a postpald properly addressed wrapper Ln a

(post office or official depository) under the exclugive care and custody of

the United States Post Offlce Departrnent within the State of l{ew York.

That deponent ftrrther says that the said addressee ie the (representatl.ve

of) petitl"oner herein and that the address set forth on said wrapper ig the lact

known address of the (repreeentatfve of the) petitloner.

Srorn to before

30th day of

me this

March ,  L972
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AOORE33 YOUR REPLV IO

STATE TAX COMMISSION

N O R M A N  F .  G A  L L M A N .  A C T I N G  P R E S I D E I I T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

iltfilf Albany, New York

ilrre& tor Lgtl

t*,lltr * tol$l,r lfffrtJr
181 ililt $L:t ttm;t
.tryous*, nrrt Scrrgl

8r*r gfr td lrtnr

Please take notice of the a*ilr$n
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to angt|ffi S9O Ol
the Tax Law any proceeding in court to review an adverse decision
must be commenced within 4 |Jgntbf after
the date of this notice.

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

Very truly yours,

ilrl B. @qrn
HEARING OFFICER

Petitioner's Representative
Law Bureau

of

AD-L.|2 (7 /7O)



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Mat ter  o f  the Pet i t ion

o f

WTLLIAM BERKIN AND SOPHIE BERKIN

for  Redeterminat ion of  Def ic iency or
for Refund of Personal Income Tax
under Art icle 22 of the Tax Law for
the Year  L966.

DECISION

Pet i t ioners,  Wi l t iam Berk in and Sophie Berk in,  have f i led pet i t ions

for redetermination of deficiency or for refund of personal income

tax under Art icl e 22 of the Tax Law for the year L966. (Fi le , ' ,#, 
" '

*d', j:i., _,."
No. 68503167) .  A formal  hear ing was held before Paul  B.  Coburn,  +"$1!" ,g ;

( . Ti.{
Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,  

" ' ! '

80 Centre Street ,  New York,  New York on December 14,  L97L,  dt  1 :15 P.M.

Petit ioners appeared by Stephen A. Burn, Ese. The Income Tax Bureau

appeared by Edward H.  Best ,  Esg.  (Francis  X.  Boylan,  Esq. ,  o f

Counse l ) .

ISSUE

Was a l l  o f  the income received by pet i t ioners,  Wi l l iam Berk in

and Sophie Berkin, from Don Howard Personnel, fnc. during the year

1966 al l-ocable to New York State?

FINDINGS OF FACT

1.  Pet i t ioners,  Wi l l iam Berk in and Sophie Berk in,  f i led a

New York State combined nonresident income tax return for the year

L966. They al located their income for said year based upon the

number of alleged working days they worked within and without

New York State during said year.
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2.  On Januaty 27,  L969,  the Income Tax Bureau issued statements

of  audi t  changes against  pet i t ioners,  wi l l iam Berk in and Sophie Berk in,

disal lowing their al location of income for the year 1966 and

accord ingly  issued a Not ice of  Def ic iency against  pet i t ioner ,

Wi l l iam Berk in,  in  the sum of  $818.80 and a Not ice of  Def ic iency

aga ins t  pe t i t i one r ,  Soph ie  Be rk in ,  i n  t he  sum o f  $53 .0O.

3.  Pet i t ioners,  Wi l l iam Berk in and Sophie Berk in,  were

res idents of  the State of  New,Jersey dur ing the year  L966.

4. Petit ioner, Wil l iam Berkin, was employed by Don Howard

Personnel, Inc. as a placement manager and personal recruiter during

the year  L966.  He specia l ized in  f ind ing posi t ions for  sa lesmqn

and sales managers in the business form field. He was paid on a

straight commission basis. He was not reimbursed for his expenses

by h is  employer ,  He was requi red as par t  o f  h is  dut ies to  v is i t

prospective employers, to develop and maintain cl ient relationships

and to so l ic i t  job orders par t icu lar ly  a t  execut ive levels .  He

spent 46 days during said year visit ing prospective employers

located outside of New York State. The remainder of his working

time was spent in New York State.

5.  Pet i t ioner ,  Wi l l iam Berk in,  fa i led to  submit  documentary

or other suff icient evidence to prove the volume of business trans-

acted by him within and without New York State.

6. Petit ioner, Sophie Berkin, was employed by Don Howard

Personnel ,  Inc.  dur ing the years 1966 to per form c ler ica l  serv ices.

Her  dut ies consis ted of  f i l ing,  updat ing appl icat ions,  sending out

resumes and general typing. She was employed to assist her husband
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in  h is  bus iness act iv i t ies.  She was requi red by her  employer

to perform a port ion of her work at her home in New Jersey due

to a lack of space in the corporate off ice in New York City.

7.  Pet i t ioner ,  Sophie Berk in,  fa i led to  submit  documentary

or other suff icient evidence to prove the number of days she

worked in her home in New Jersey and in the New York office for

Don Howard Personnel ,  Inc.  dur ing the year  1966.

CONCLUSIONS OF I,AW

A. That  pet i t ioner ,  Wi l l iam Berk in,  a  nonres ident  o f

New York State during the year 1966, received compensation for

services performed which depended directly upon the volume of

business transacted by him. That this income derived from

New York sources was al locable in proport ion to the ratio that

the volume of business transacted bv him in New York State bore

to the total volume of business transacted by him within and

without New York State in accordance with the meaning and intent

of  NYCRR 131.15.  He fa i led to  prove what  por t ion of  h is  income

was attr ibutable to New York State under the aforesaid formula

and therefore is  not  ent i t l -ed to  a l locate any por t ion of  h is

income. That his al location based upon the number of days worked

within and without New York State was improper since NYCRR 131.16

states that employees provided for under NYCRR 131.15 are excluded

from using the al location formula based upon number of days

worked within and without the state.

B.  That  s ince pet i t ioner ,  Sophie Berk in,  a  nonres ident  o f
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New York State, fai led to prove the number of days she worked for

Don Howard Personnel, Inc. within and without New York StaLe

dur ing the year  L966,  she is  not  ent i t led to  a l locate her  income

for said year in accordance with the meaning and intent of

NycRR 131 .16 .

C.  That  accord ingly  the pet i t ions

Sophie Berkin are denied and the notices

January  27 ,  L969 ,  a re  sus ta ined .

DATED: Albany, New York
-V?"
//u4-d--3o, )/71-

of wil l iam Berkin and

of  def ic iency issued

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER

COMMISSIONER


