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STATE OF I{EW YORK
STATE TAX COl'lllISSION

ln the Hatter of the Petition

of

}IYTVIAN & JE.ANNE BRAT'NSTEIN

For a Redetermination of a Defielency
a Refund of Personal Income
Taxes under Art icle(s) ZZ
Tax law for the (Year(s) 1960

of

AFTIDAVIT OF MAITING
OF HOTICE OF DECISION
BY (CERTIFTED) lrart

or

the

State of New York
County of Albany

Marttra Funaro, being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financel oV€T 18 years of

age, and that on the 9th day of May , LCt72 , she served the wlthln

Notice of Decision (or Determination) by (eertlfied) mall upon l[rman & Jeanne

Braunstein (represerrtatlve of) the petitJoner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed postpald

wrapPer addressed as follows: Hyman & Jeanne Braunstein
Baron DeHirsh Road
CromPound, Westchester, New York

and by deposlting sane enclosed in a postpald properly addressed rrrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the ttnited States Post Office Departnrent rithln the State of lfew York.

Ttrat deponent further says that the said addressee is the (representatl've

of) petitioner herein and that the addregs set forth on said wraPPer is the lact

known address of the (representatlve of the) petitloner.

Sworn to before ne this

9th dav of l t lay t L97/



STATE OF IiTEW YORK
STATE TAX COMHISSION

ln the llatter of the Petition

of

TIY}4AN & JEAI{NE BRAUNSTEIN
AFFIDAVIT OF MAILING
OF NOTICE OT DECISION
BY (CERTITTED) l{alt

For a Redetermination of a Deficiency or
a Refund of PERSONAI INCOME :
Taxes under Art ic le(s) 22 of the
Tax Law for the (Year(s I 1960 :

State of New York
CounW of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years of

age, and that on the 9th day of l{ay , L9 72, she served the wlthin

Notice of D'ecision (or Determination) by (eertified) mall upon Jacob S. Weiss

(representatlve of) the petitioner in the wlthin

proceeding, by encloslng a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: .facob S. Weiss
82-49 212 Street
Queens Vil lage, New York LL427

and by deposlting same enclosed in a postpald properly addressed wraPPer ln a

(post office or official deposltory) under the exclusive care and cuetody of

the tlnited States Post Office Departrnent withln the State of New York.

That deponent further says that the said addressee ie the (representatlve

of) petttLone.r herein and that the addreBs set forth on said wraPper ig the laat

known address of the (representatlve of the) petitloner.

Sworn to before me this

9th day of l4ay ,  L97Z



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E s I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOT4 2I4A

STATE CAMPUS
ALBANY, N. Y. l22n

AREA CODE 518

457-2655, 6,  7

f int*i l1 Albanyr New York
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SECIETARY TO
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ADDRES3 YOUR iEPLY TO

frr tf lf?t

XFE 3 ,illmar frmrcrfn
trrua Erlls- bd
sril8nmf. lffifinrfiur h ffi

l *  l | , tnl f fEr

Please take not ice of the Imt: i l  of
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P lpqse take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(  s )
f9O of the Tix Law any proceeding
in court to review an adverse decision must be cornmenced
wi th in  {  h thn af ter  the date of  th is  not ice.

Any inqu i r ies  concern ing  the  computa t ion  o f  tax  due or
re fund a l lowed in  accordance w i th  th is  dec is lon  or
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for reply.

Very  t ru ly  yours t

y"vltq4/f,
flgrtr O, HlDt
Hear ing  Of f i cer

cc  Pet i t ioner '  s  Representa t ive
Law Burecu
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

of

IInVIAN AND JEANNE BRAITNSIEIN

for  a Redeterminat ion of  a  Def ic iency
or for Refund of Per:sonal Income Taxes
under Art icle ?-2 of the Tax Law for the
Year  L96A

DECISION

Taxpayers  hav ing  f i l ed  a  pe t i t i on  pu rsuan t  t o  Sec t i on  589  (b )

of  the Tax Law for  a  nedeterminat ion of  a  def ic iency determined

under date of March 11, 1965 of personal income taxes due under

Ar t icre 22 of  the Tax Law for  the year  1950,  and a heaning havlng

been duly  herd on February 5,  19?0 before Nigel  G.  wr ight ,  Hear ing

Off icer ,  and the record having been duly  examined and eonsid.ered

The State Tax Commiss ion hereby

FTNDS:

1 .  The  i ssues  he re in  a re  the  a l l eged  t ime l i ness  o f  a  no t i ce

o f  de f i c i ency  i ssued  under  ?ax  Law sec t i on  6BJ  (a ) ( r )  where  thene

is  an a l leged omj-ss ion f r .om New York adjusted.  gross Lncome amount-

ing to 25% of the amount thereof stated in the return and the

fur ther  issue of  wtret t rer  or  not  the amount  neceived for  a  cer ta ln

covenant  not  to  compete is  taxable at  ord inary lncome on at  capi ta l

ga in  r a tes .

2 .  f l r e  de f i c i ency  amoun ts  to  $qOO.0O p lus  i n te res t .

3 .  The  de f i c i ency  i s  based  upon  the  cha r "ac te r i za t i on  as

ord inany income of  $ZO,OOO the taxpayer  received in  payment  c for ia

rest r ic t ive cor tenant  upon the sa le of  a  bus iness when such amount

t rad been reponted on the return as a capi ta l  ga in of  $101000.

4.  fhe $eo,ooo i ten in  quest ion was the taxpayers one hal f

d is tn ibut ive share of  $ [o,ooo received.  by the osbonne Fuel  o i l



Company in  payment  for  a  restn ic t ive covenant .  This  was par t  o f

the  sa le  o f  t he  en t i re  bus iness .

5.  TLre taxpayers f i led a return ( IT-201)  for  1960 on or

be fo re  Ap r i l  15 ,  1961 ,  The  New York  ad jus ted  g ross  i ncome re -

po r ted  the reon  was  #35 ,155 .OO.  The  taxpaye r t s  occupa t ion  b tas

descr ibed as a t lpar tner t t  and a refenence was made on the retunn

to income f rom a r rN.Y.  Unincorporated Businessrr .  The sum of

$tOr6Olg was shown as income f rom par tnerships.  The name of  the

partnership - the Osbo::ne Fuel Company - appears no where on ttre

return.  fhe sum of  $1[ ,929.00 is  shown as a deta i ]  o f  Federa l

ad jus ted  g ross  i ncome (page  2 ,  Sched .  C ,  l i ne  6 , l and  was  i den t i -

f i ed  (a t  I l ne  6b )  as  a  ne t  l ong - t e rm  ga in  o r  1oss .

6.  Tt r .e  $14,929 of  capi ta l  ga in shown on the return was

der ived f rom $29rB5B repor ted on the par tnership return as

taxpayers d. is t r ibut ive share of  a  #59,1t5.00 gain.  That  was made

up  o f  $6 ,7 I5  a l l oca ted  to  i he  sa le  o f  t rucks ,  $ f3 ,OOO a l l oca ted

to good wi l l  and the $[O,OOO al located to  the rest r ic t ive covenant

i n  ques t i on .
-  

t l

Upon the foregoing f ind ings and a l l  the ev j .dence in  the csse

the State Tax Commiss ion her .eby

DECIDES:

A,  TLre extended statute of  l imi ta t ions found"  in  Sect ion

683 (d)  o f  the Tax Law must  be in terpreted in  a s imi lar  manner

as Sect ion 373 (1)  o f  Ar t ic le  15 of  the Tax Law whic t r  in  turn b.as

been in terpreted in  a s imi lar  manner  to  In ternal  Revenue Cod.e

Sec t i on  610 I  ( e ) ,  and  i t s  p redecesso r  Sec t t on  275  ( c )  o f  t he  L939

Inter .na l  Revenue Code fnom which both were der ived. .  The Uni ted

S ta tes  Supreme Cour t  has  sa id  o f  such  p rov i s ions :

t twe  th ink  tha t  i n  enac t i ng  Sec t i on  275  ( c )  Congress  man i fes ted

no bnoader  purpose than to  g ive t t re  Commiss ioner  an addi t lonal  two

years to  invest igate tax returns i -n  cases where,  because of  a
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taxpayerrs omlsslon to neport some taxable ltem, the Cornnlssloner

is at  a special  d isadvantage in detect ing €r.rors.  In such lnstances

the netunn on lts face pr"ovides no clue to the existence of the

omitted item, on the other hand, when, as here, the understatement

of  a tax ar ises fnom an error in neport tng an l tem disctosed on

the face of  the netunn the Colnnr isdoner is at  no such disadvantage.. . . l l

(Co lony  v .  Commiss ioner ,  1958,  35? U.S.  ZB a t  361.

B. lr ltrener &s here, e taxpayer shows on his netunn a Fedenal

t r l .ong term galnrr  he necessanl ly impl ies that  he neceived twice the

amount shown theneon and that the Fedoral deduction fnom gross lncome

pnovidedln Section ]-2OZ of the fnternal Revenue Code was taken

befone neach ing  Fedena l  ad jus ted  gnoss  ineome ( I .R .C.  62(3) ) .

Although such deductlon neduced New Yonk adjusted gnoss income

such a neduct ion is not an rroml.ssionrr  fnom New York adJusted gross

income. Arl rromissionfr fnom a retunn occurs only when gome posttive

amountof income is not neponted and not whene a mene neductlo" t:

erroneous in whole or ln pant (see Davls v.  Hlghtower:230 FZd 5l+9t

uptegrove Lumber co. v. comn. 2oI+ Fzd 5To constnuing the meaning

rromisslon from gross incomett). The ad.dition fn 195h of the language

of  r .R .c .  sec f ron  650r (e)  (a )  ( i l )  to  the  Fedena l  s ta tu te  and o f

similan language in 1960 to Tax Law section 683 (d) nequines the sane

resu l t  see  lx ta  J .  Mor r is  1959 T .C.M.  No ,  Z \ t ,  .

C. fkrene has been no omission from adJusted gross Lncome and

the deficiency in question is banned by the thnee year statute of

l ln i tat lons as mandated ln Tax Law Sectbn 683 (a).
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D. The pet ib ion is  gnantod and the def le lency is  found inval id

in  i t s  en t i re t y .

DAIED: Llbany, New Yonk

n% f trza-
SIATE TAX COMMISSION

\

VlA-ffi, Gr'*'
COMI.{lSSIONER


