
STATE ob rEw .YoRK
STATE TAX COM}IISSION

In the Matter of the Petition

of

,JONATIy1N FINN : AFFIDAVIT 0F l.lAILINc
OF }IOTICE OF DECISION

: BY (CERTTFIED) HAIL
For a Redetermination of a Deflciencv or
a Refund 65 Personal Inco-rne-and'-ttnT4corporated Business
Taxes under Art icle(s) 22 & 23 of the
Tax law for  the (Year(s)  196f ,  L963,  1964 and 1965

State of New York
County of Albany

Rae Zimmerman being duly sworn; deposes and s$ye that

she is an ernployee of the Department of Taxation and Pinance, over 18 years of

agee and that on the 4th day of April , 19 72, she served the wlthin

Notice of Decision (or Determination) by (eertified) mail r.rpon Jonathan Finn

(representatlve of) the petitioner in the wlthin

proceedin9, by enclosing a true copy thereof in a seeurely sealed postpaid

t{raPPer addressed as follows: ,.Tonathan Finn
44 Gramercy Park North
New York, New York 10010

and by depositing same enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclusive care and cuetody of

the Unlted States Post Offlce Department withln the State of l{en York.

That deponent further says that the said addressee ie the (representative

of) petttLoner herein and that the address set forth on said i{rapper ie the laat

known address of the (representatlve of the) petitloner.

Sworn to before me this

1g1 
day of Apri l  ,  L972.



STATE OF NEW,YORK
STATE TAX COM}IISSION

In the llatter of the Petition

of
JONATHAN FTNN ATFIDAVIT OF MAITIITG

OF NOTICE OF DECISION

For a Redeterrnination of a Defioi"rr"y ort 
BY (CERTTFIED) DlArt

a Refund of Personal Income and Uniqcorporated Business
Taxes under Article(s\ ZZv* 23 of the
Tax Law for the (Vear(s) 1961, 1963, !964 and 1965

State of Ner.r York
County of Albany

Rae Zirmnerman r being duly swornl deposes and says that

she is an employee of the Oepartment of Taxation and Finance, over 18 years of

age, and that on the 4th day of April , Ls72 , she served the r*ithln

Notice of Decision (or Deterrnination) by (eerttfied) mall ripon S. Howard Apfel,

(representative of) the petiti.oner in the wlthin

proceeding, by encloslng a Erue copy thereof in a seeurely sealed postpald

wrapper addressed as follows: S .  Howard  Ap fe1 ,  C .P .A .
501 Fifth Avenue
New York,  N.Y.  10017

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclugive care and custody of

the Unlted States Post Office Department withln the State of l{ew York.

That deponent further says that the said addressee is the (representatl.ve

of) petltl.oner herein and that the address set forth on said l{rapper ig the last

known address of the (representatlve of the) petitloner.

Sworn to before rne this

4th day of April ,  L972.

)1, z/-,-) ,



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROO|,i 2l4A

STATE CAMPUS
ALBANY, N. Y. 1227'

AREA CODE 518

457 -2655 ,  5 .  7

E*ff i r  Albanye New york

lf;rril tr ltte

3TATE TAX COMI{r33tor l

XEAi|lrc UitT

EDWARO ROOK

tlctgr^iY To
coMrars3r0ll

ADOnES3 YOUi iEPLY TO

dromthr& ttfiil
{* Snmcret|, *rsfi |brth
t6s ?r't*r Itlr 3Bs{G LOSICI

please take notice of the F€cl,rl,g.n of
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P l -ease take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(  s )
6?0 *ad ?11 of the Tax Law any proceeding
in  cour t  to  rev iew an adverse  dec ls ion  must  be  commenced
within 4 nOufthf af ter the date of this not ice.

Any  inqu i r les  concern ing  the  computa t ion  o f  tax  due or
re fund a l lowed in  accordance w i th  th is  dec is lon  or
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for reply.

cc  Pet i t ionexr  s  Repre  senta t ive
Law Bureau

W



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petit ions

o f

iTONATHAN FINN

for Redetermination of Deficiency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Art. icles 22 and 23 of the Tax Law
for  the Years L96I ,  L963,  1964 and
1965 .

DECISION

petit ioner, Jonathan Finn, has f i led petit ions for redetermination

of deficiency or for refund of personal income and unincorporated

business taxes under Art j-cles 22 and 23 of the Tax Law for the years

1961 ,  1963  ,  Lg64  and  1965 .  (F i l e  Nos .  L -A2A9296  and  46757264) .  A

formal hearing was scheduled before Paul B. Coburn, Hearing Off j-cer,

at the off ices of the State Tax commission, B0 centre Street'

New York,  New York for  October  21,  IgTle dt  1O:45 A.M.  Af ter  Not ice

of Formal Hearing, petit ioner's representative, in writ ing, waived

a formal hearing and requested that the State Tax Commission decide

the case on the entire record contained in the f i le. The State Tax

Commission renders the fol lowing decision after due consideration

of  sa id record,

ISSUE

Did pet i t ioner ,  Jonathan Finn 's ,  bus iness act iv i t ies on

behalf of Jack Borgenicht, Inc. and Ruder & Finn, Inc. during the

years 1961,  L963,  Lg64 and 1965 const i tu te the carry ing on of

an unincorporated business?
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FINDINGS OF FACT

1. Petit ioner, i lonathan Finn, f i led New York State income tax

res ident  re turns for  the years 1961,  1963,  L964 and 1965.  He d id

not f i le New York State unincornorated business tax returns for

sa id  yea rs .

2. On Novembet 27 , 1967, the Income Tax Bureau issued a

Statement of Audit Changes against petit . ioner, Jonathan Finn,

imposing unincorporated business tax upon his business incqne for

the years 1963, L964 and 1965 and accordingly issued a Notice of

De f i c i ency  i n  t he  sum o f  $483 .87 .

3.  On December 15,  L96-7,  the Income Tax Bureau issued a

Statement of Audit Changes against petit ioner, Jonathan Finn,

imposing unincorporated business tax upon his adjusted business

profits for the year L96L. It  also imposed addit ional personal

income tax based upon the disallowance of certain deductions by

the Internal Revenue Service. The disal lowance of said deducLions

was conceded by petit ioner. In accordance with the aforesaid

Statement of Audit Changes, i t  issued a Notice of Deficiency in

the  sum o f  $797 .26 .

4. Petit ioner, Jonathan rinri ,  has fai led to submS-t any

documentary or other substantial evidence to prove that the income

received by him during the years 1961 , 1963, 1964 and 1965 from

.fack Borgenicht, fnc. and Ruder & Finn, fnc. did not constitute

income from his regular business of sel l ing products for them.

He has failed to submit any proof as to the degree to which his

activit ies were subject to the direction and control of the f irms

that he represented.
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5. Petit ioner, Jonathan Finn, l isted his occupation as

"salesman" on his 1961 fed.eral income tax return and on his 1963,

1964 and 1965 New York State income tax returns.

6. Ruder & Finn, Inc. deducted Federal and New York State

income taxes and social securtiy tax from the compensation paid

to petit ioner, ,Jonathan Finn, during the years I96L, 1963 , 1964

and 1965. fhis compensation represented approximately one half

o f  h is  gross receipt ,s  for  sa id years.

7. Petit ioner, Jonathan I ' inn, f i led a Schedule "Crr as part

of ?t is 1961 federal income tax reiurn wherein he ded.ucted expenses

incurred in connection with his business activit ies.

CONCLUSIONS OF LAW

A. That the income received by petitioner, Jonat?ran Finn,

from Jack Borgenicht, Inc. and Ruder & Finn, Inc. during the years

1961,  1963,  1964 and 1965 const i tu ted income f rom a regular  bus iness

conducted by him and not compensation as an employee exempt from

the imposit ion of the unincorporated business tax in accordance

wifJ: the meaning and intent of section 703 (b) of the Tax Law.

B. T' l :at the aforesaid activit ies of petit ioner, Jonathan Finn,

constituted the carrying on of an unincorporated business and his

income derived therefrom was subject to the unincorporated business

tax in accordance with the meaning and intent of section 703 of the

Tax Law.

C. Tfiat the petitions of Jonathan Finn are denied and

notices of deficiency issued November 27, 1967 and December

are susta ined.

L967 ,

y, New York

1y'7v

the

15 ,

AIban
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