
STATE OF NEW YORK
STATE TAX COMXISSION

ln the l{atter of the Petition
:

of

GEORGE M. & GRACE Y. FRAUENHEIM :

:
For a Redetermination of a Deficiency or
a Refund of Personal Income :
Taxes under Art ic le(s) ZZ of the
Tax Law for the (Year(s I L962 :

AFF]DAVIT OF MAILING
OF NOTICE OF DECISTON
BY (CERTIFIED) I,IAII

State of New York
County of Albany

Rae Zimmermap being duly swornl deposes and says that

she is an employee of ttre Department of Taxation and Financer ov€r 18 years of

ager  and that  on the l6th day of  May , 'L9 '12,  she served the wl th in

Notice of l),ecision (or Determinatton) by (eertlfied) mail upon Grace M. &
Grace Y' Frauenheim 

(representatlve of) the petitlcrner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: George M. & Grace Y. Frauenheim
10 lvyhurst Road
Buffalo, New York 14226

and by deposltlng sane enclosed in a postpald properly addressed wraPPer ln a

(post office or official depository) under the exclusive care and cuetody of

the United States Post Office Departlrent withln the State of New York.

Ttrat deponent further says that the said addressee is the (representatLve

of) petltloner hereln and that the addrees set forth on sald ltraPPer ig the laat

known address of the (repreeentatlve of the) petitloner.

before me this

of May

Sworn to

,  L972.



STATE OF I,IEW YORK
STATE TAX COM}IISSION

In the ldatter of the Petitlon

of

GEORGE M. & GRACE Y. FRAUENI{EIM AFFIDAVIT OF I.OILING
OF NOTICE OT DECISTON
BY (CERTITIED) I,IAIL

For a Redetermination of
a Refund of Personal
Taxes under Art icte(s)
Tax Law for the (vear(s)

a Deficiency
Income

or

the22  o f
]-962

State of New York
Coun$ of Albany

Rae Zi-mmerman , being duly sworn, deposes and says that

she is an employee of ttre D,epartment of Taxation and Financer over 18 years of

ager and that on the 16th day of May , L972; she served the wlthin

Notice of D,ecision (or Determination) by (eertified) mall upon Peter iI. Brevorka, Egq;

(representatlve of) the petitioner in the wlthitt

proceeding, by enclosing a true copy thereof in a seeurely sealed postpatd

wrapper addressed as fol lows: Peter J. Brevorka, Esq.
i laeckle, E' leischmann & Mugel
700 Liberty Bank Building

and by deposrtrns same encrosed P#5=F.l?f"l[t$'&?55y t6?93""a wrapper tn a

(post office or official deposltory) under the exclugive care and custody of

the tlnited States Post 0ffice Departrnent withln the State of New York.

Ttrat deponent ftrrther says that the said addressee ie the (representatlve

of) petitloner herein and that the addrees set forth on said wraPPer is the laat

known address of the (repreeentatl"ve of the) Petitloner.

Sworn to before me this

6 day of Mav r 1 9



STATE OF NEW YORK

STATE TAX COtvTvilSStON

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

n*[nr

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOI,{ 2I4A

STATE CATPUS
At-BAt{Y, il. V. t2tt6

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 , 7

Albanv, Nenr Yorkpy rfi l9?r
ororgn I. l finm [. ttrmbh
16 lrflhnt H
*f&rlor lr fffi l,ilHe

Dorr 81r rrd Mnr

please take notice of the mglt*n
of the State Tax Commission enclosed herewith.

Please take further not,ice that pursuant to
Section(s) {tr of th3 rax Law, any
proceeding in court to revieur an adverse deei-
lion must be conmenced. within t mllhr
f rom the date of  th is not ice.

Any inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any otl .er matter relative
hereto may be addressed to the undersi_gned.
Ihese will be referred to the proper party for
reply .

Veqf truly yours,

t taTt  tAr coMMts3roi l

HEAIDtC UXIT

EOIARO ROOK

tEclltAiv T0
coMult i lox

^DDII33 VOUT iEPLY TO

Enc .

cc :  Pe t i t i one r '
Law Bureau

,4An

e!'p&"1{r-*,*r
Er Etrt trlrlrr
HEARING OFFICER

s Representative



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petit ion

o f

GEORGE M. & GRACE Y. FRAUENHEIM

for a Redetermination of a Deficiency or
for Refund of Personal Income Taxes under
Article 22 of the Tax Law for the Year
L962 .

DECISION

George M. and Grace Y. Frauenheim petit ioned for a refund of

personal income taxes for the year Lg62 under Article 22 of the Tax

Law. A formal hearing was held on May 21, L97L, dt the State Off ice

Building, Buffalo, New York, before L. Robert Leisner, Hearing

Of f i ce r .

The petit ioners were represented by Jaeckle, Fleischman, Kel1y,

Swart and Augsburger (Peter Brevorka, Esq., of Counsel) and the

Income Tax Bureau was represented by Edward H. BesL, Esq.,

(A lexander  We iss ,  Esq . ,  o f  Counse l ) .

ISSUES

I.  Was a 1963 reduct ion of  $100,000.00 of  the sa le pr ice of  a

L962 transaction al locable to the 1962 sale transaction or to 1963

where the taxpayers uti l ized an optional credit for the year 1963

pursuant to section 1341 of the Internal-Revenue Code?

II. Does the New York State Tax Law afford tax treatment

similar to the optional credit provided by section 1341 of the

Internal Revenue Code?



2

1.  Pet i t ioners f i led a c la im for  re fund

$5 ,000 .00  fo r  t he  yea r  1962 .

2. The claim for refund was denied under

on September 6, L966r drrd the taxpayers t irnely

formal hearing.

in the amount of

F i le  No.  3-3446935

petit ioned for a

3. The taxpayers' peti t ion was based on the fact that the

taxpayers reported long term gain from the sale or exchange of

p rope r t y  o f  $1 ,039 ,584 .6A  o r  o rd ina ry  i ncome o f  $514 ,766 - I5 .  La te r

in 1963 in a controversy over the sa1e, the price was adjusted and

reduced  by  $1001000-00 .

4. The taxpayers asserted that they should be permitted to

decrease the capital gain income they received from the sale Ln 1962

or recej-ve some type of treatment similar to the tax credit provided

by section 1341 of the Internal Revenue Code. The Income Tax Bureau

contended (1) the deduction was applicable to 1963, the year of the

adjustment or repayment, under federal conformity and the "claim of

r ight  doct r ine" ,  and (2)  there is  no s tate tax credi t  s imi lar  to

section 1341 of the Internal Revenue Code al lowing an elective tax

credit based on the earl ier year's tax computation.

CONCLUSIONS OF LAW

A. The gain on the sa le was recognized under  "c la im of  r ight" .

The deduction of monies repaid is deductibLe only in the year of

repayment. The deduction of a modif ication is deductible only in

the year  of  modi f icat ion.  Uni ted-states v  Lew- is ,  34O U.S.  590

Hea lv  v  Commiss ione r ,  345  U .S .  278 .



3

B. Adjustment of the taxpayers' L962 return cannot be

permitted because the computation of federal tax under section 1341 (aX (S)

did not as a matter of law, change the amount of the taxpayers'

federal adjusted gross ineome or i temized deduction for the year

1962.

C. The New York State Tax Law does not have an optional credit

such as that provided by section 1341 of the Internal Revenue Code.

Ma t te r  o f  Georqe  Kass ,  S ta te  Tax  Com. ,  Dec . ,  Mar .  15 ,  L97L .

D. Under the New York Tax Law applying federal conformity

the taxpayers received a regular allowance of a long term capital

loss for L963 offset against the capital gain i f  any shown on their

return for that year su,bject to the regular federal rules regarding

limitations on net capital losses. The taxpayers received the

maximum benefit permitted under the Tax Law.

E. fhe denial of the refund under Fi-1e No. 3-3446935 is in

a l l  respects  susta ined.

DATED:

Vt'4
/

Albany, New York

/6rr/72

STATE TA)I COMMISSION

COMMISSIONER

COMMISSIONER


