
STATE OF ilEW YORK
STATE TAX COMI.{ISSION

In the llatter of the petition

of

HAROLD IIfivIAN (deceased) &
.]UDITH IIYIUAN

For a Redetennination of a Deficiency or
a Refund of Personal Income
Taxes under Arttcle(s) 22 of the
Tax Law for the (Year(s ) L962

AFTIDAVIT OF HAITING
OF }IOTICE OF DECISION
BY (CERTTFTED) lrAlr,

State of New York
County of Albany

Martha Funaro , being duly swornl deposes and says that

she is an employee of the Department of Taxation and Finance, over Ig years of

ager and that on the l6thday of March t L972, she served the wlthin
Harold llyrnan (dec. ) e

Notice of Decislon (or Determination) by (eertified) mal.l upon Judith Hlzman

(represerrtatlve of) the petirioner in the wtthin

proceedin8r by enclosing a true eopy thereof in a seeurely sealed postpal6

wrapper addressed as fol*lows: I{rs. Judith Hyman
40 East 84th Street
New York, New York 10028

and by deposlting same encrosed in a postpaLd properry addressed rrapper in a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of New york.

Tttat deponent frrrther says that the said addressee ie the (representative

of) petitLoner herein and that the addrees set forth on said r{rapper is the lact

known address of the (representatlve of the) petitioner.

Sworn to before me this

16th dey of March , L9 72
t ' /  - z

- /C2.1 Vz^--=z'-- ? u-a----*
/ . '

zk-^t- Jza*o,



STATE OF NEt{ YORK
STATE TAX COMHISSION

In the llatter of the Petitlon

of
HAROLD H${AN (Deceased) & :

JUDTTTI TrriUAN
:

For a Redetermination of a Deficiency or
a Refund of personal Income :
Taxes under Article(s) 22 of the
Tax law for the (year(s ) Lg62 !

AFFIDAVIT OF MAITING
OF IOTICE OF DECISION
BY (CERTIFTED) HAIL

State of New York
County of Albany

Martha Funaro, being duly swornl deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the l6thday of March , L972, she served the ri thin

ilotice of llecision (or Determination) by (eertlfied) mall upon Samuel H.

Laitman, EsQ. (representatlve of) the petitloner in the wlthin

proeeedin8r by encloslng a true copy thereof in a seeurely sealed postpald

wraPPer addressed as follows: Samuel H- Laitman, Esq.

;(", yftti,S:y"I & Manses
New York, New york lOO22

and by deposltlng s.me enclosed in a postpald properly addressed rrapper ln a

(post office or official deposltory) under the exclusive care and eustody of

the Unlted States Post 0fftce Departnrent withln the State of lfew York.

firat deponent further says that the said addressee ie the (representatLve

of) petitioner hereLn and that the addrees set forth on sald irapper is the lact

known address of the (repreeentatl.ve of the) petitloner.

Sworn to before rne thls

l6th"rday of March , L97Z
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{ata< -l t o'o'z"L<-4-+

,/

'''1 , // --r'
{'K-nrL% Vz^.-tt



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C T t x G  p R E S I D E N T

A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

ff. traltl ern
tO tr* fint &rrrrt
fr ftrlr b ftil

f * f f i r

STATE OF NEW YORK

OF TAXATION AND. FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBAI{Y. N. Y. t2226

AREA COOE 518

457-2655,  6 ,  
' l

*tdl Albany, New York

lrrf l,fr lttt

STATE TAX aorr , r i lo*

HEAiIXE UTIT

EDWARO ROOK

SECRETAiY TO
coMMtStlor{

AOORES3 YOUR iEPLY IO

fr0ftll

please take notice of the mfSf
the State Tax Commission enclosed herewith.

pursuant to ffi1il 3lO
court to review an adverse decision

* hthr after

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

Very truly yours,

of

Please take further notice that
the Tax Law any proceeding in
must be commenced within
the date of this notice.

cc Peti t ioner's Representative
Law Bureau

lrylt1,,/"&t
Xf,rr G [l$c

HEARING OFFICER

AD-r.r2 (7 /7O)



STATE OF NEW YORK

STATE Tru( COMMISSTON

In the Matter of the Petit ion

o f

HAROLD IInvlAN (deceased) &
iTUDITH IM{AN

for a Redetermination of a Deficiency
or for Refund of Personal Income Taxes
under Article 22 of the Tax Law for the
Year  L962.

DECISION

The Estate of Harold Hyman on behalf of Harold Hyman and

iludith Hlzman filed a petition under section 689 of the Tax Law for

the redetermination of a deficiency in personal income tax imposed

under Art icle 22 of the Tax l,aw for the year L962. A hearing was

duly scheduled and held before Nigel G, Wright, I learing Off icer, on

Apfit 8, L97L. Ihe Income Tax Bureau was represented by Edward H.

Best ,  Esq. ,  (Francis  X.  Boylan,  Esq.  o f  Counsel ) .  The pet i t ioners

did not appear in person but Samuel H. Lartman, Esq., of Weil,  GoLshal

& Manges who had represented the executor, Henry Hyman, who himself

has since died with no successor having been appointed, appeared on

behalf of petitioners to avoid a default in appearance and to reguest

that the file of the Income Tax Bureau be submitted to the State Tax

Commission for their consideration.

Tlhe record of said hearing and the file of the Income Tax

Bureau has been duly examined and considered.

ISSUE

Ttre issues in this case are (a) the extent of the burden of

proof wtren a deficiency notice is issued after three years but
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before six years from the f i l ing of the return under section 693 (d)

of the Tax Law and, (b) whether such burden has been met on the facts

of a case where the deficiency notice has been issued because of

cash found in a safety deposit box.

FINDINGS OF FACT

1. Harold Hyman died on May 16, L962. r l is Lg62 income tax

return was t imely f i led on Apri l  15, 1963. rt showed a total

income of  $7,783.52 and a to ta l  New york income of  $7,A31.2g.

2.  When Mr.  Hlzman d ied,  the sum of  920,915.00 in  smal l  b i l ls

was found in a safe deposit box in his name. Mr. Hlanan had rented

the box s ince L942.

3. The deficiency notice was issued on February 26, Lg6g,

over 4 L/2 years after the relevant tax return was f i led. rt

increased income by the $2O,|LS.OO for cash found in the safe

deposit box, made appropriate adjustments in the medical deduction and

found a tax due of  $L,272.2L and in terest  due of  $371.23 for  a  to ta l

de f  i c i ency :  o f  $L ,643 .44 .

4. l l l r ,  Hymants bookkeeper asserts by aff idavit that from L954

to his death Mr. Hyman would place a part of the proceeds of each

salary check in a safe deposit box because of diff icult ies Mr. Hlman

was having with his wife's spending habits. IUr. Hyman's Federal

estate tax return showed many debts which had been incurred by his

w i fe ,

5. Mr, Hyman's gross estate for Federal estate tax purposes

about $e77 '000. He had been an off icer in three small corporations

which he had an equity interest. There is no evid.ence that

Hlzman in his business or otherwise frequently handled a rarge

vlas

in

Mr .
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volume of cash or that he engaged in i l Iegal transactions.

CONCLUSIONS OF LAW

A. Since the deficiency notice was issued more than three

years after the appropriate return was f i led, the fncome Tax

Bureau has the burden of proof to show that one of the exceptions

to the three year statute of l imitations is applicable. To come

within section 683 (d) of the Tax Law, the Bureau must show that

amounts egual to 25% of the adjusted gross income stated in the

return were omitted from the return and that such amounts

constitute taxable income.

B. Taxable income is not shown by the mere existence of

cash in a safety deposit box but may be shown by circumstantial

evidence surrounding the keeping of such cash. The circumstantial

evidence in this case is, at best, speculative. Taxable income

has not been proven.

DECISION

fhe pet i t ion is  granted and the def ic iency is  cancel led.

DATED: A1bany, New York'h-";L /a/ //z^
STATE TAX COMMTSSTON

COMMISSIONER


