
STATE OF NEW YORK
STATE TAX COMXISSION

In the Matter of the Petition
:

of

C}IARLES B. & CAROL A. KEIiINING

:
For a Redeterrnination of a Deficiency or
a Refund of personal fncome :
Taxes under Article(s) ZZ of the
Tax Law for the (vear(s) 1n63f.u1?gtA.Ip67

State of New York
Counw of Albany

Rae Zimmerman , belng duly sworne deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

a8er and that on the lst day of March , Lq 72, she served the wlthin

Notice of Decision (or Determinatton) by (eertified) mall r.lpon Charles B. &
carol A' Kenning 

(representative of) the petitioner in the wlthin

AFFIDAVIT OF MAIIING
OF NOTICE OT DECISION
BY (CERTTFTED) HAII.,

pr oc e ed in s, bv encl os i ng 
"'u."fiBoryr :l"r5 : 

t 
;rtSrBT lfl:.rK5fifl!*spostpa ld

Tvle & Pauley-aldgwraPper addressed as follows: c/o Raufman, Kenning,
1001-1003 Tjrnes Square
45 Exchange Street
Rochester ,  N.Y.  L46L4

and by deposLting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of New York.

That deponent firrther says that the said addressee ia the (representative

of) petttioner herein and that the addrees set forth on said r{rapper is the laat

known address of the (representatLve of the) petitioner.

Sworn to before me this

day of Marcht , L972



t _  J

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE C,AMPUS

gTAtt t/rr coMr.tsttotl

. lrlAirxe uxrt

EDIARO ROOK

rllcltlAiY To
coraurs3 rox

AOoitt3 Your rEPLv to

STATE TAX CObtn/ilSSlON

N O R M A N  F .  G A L L M A N ,  A C I I I I C  P R E 3 I O E I I T

A .  E R U C E  M A N L E Y

T I I L T O N  X O E R N E R

ALBAI{Y, N. Y. T2226
AREA COOE 5I8

457 -2633 ,  6 ,7

Albany, New York

Flareh 1r L972

Clrarles B. & Carol A. l@nnlng
e/o tbufir.an, Kenning, Tyle & Paul,ey
1C01-1C03 Ti*reg gquare Bldg.
45 Exehange Stseet
Rocheeter, N.Y. 14614

Dear Sir and itadani:

please take notice of the DeCiSiOn of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to gcctlOn 690 of

the Tax Law any proceeding in-court to review an adverse decision
must be commenced within fOU.f lr1.One.hs after
the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These wil l be referred
to the proper party for reply.

Very truly youts,

L. Fobert l"eisner

HEARING OFFICER

Petitioner's Representative
Law Bureau

AD-r.r2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

fn the MaLter  of  the Pet i t ion

o f

CHARLES B. & CAROL A. KENNING

for  a Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income Taxes
under  Ar t ic le  22 of  the Tax Law for  the
Yea rs  1963 ,  1964 ,  1967  and  1968 .

DECISION

Char les B.  and Caro l  A.  Kenning pet i t ioned for  a  redeterminat ion

of  a  def ic iency in  personal  income taxes under  Ar t ic le  22 of  the Tax

Law for  the years 1963,  1964,  L967 and 1968.  A formal  hear ing was

held at  the of f ices of  the State Tax Commiss ion,  Rochester ,  New York,

on  Ju Iy  13 ,  1971 ,  be fo re  L .  Rober t  Le i sne r ,  Hear ing  o f f i ce r .

Char les B.  Kenning,  Esq. ,  appeared on behal f  o f  the taxpayers and the

Income Tax Bureau was represented by Edward H.  Best ,  Esq. ,  A lexander

We iss ,  EEg . ,  o f  Counse l ) .

ISSUES

Ttre only questions raised by the taxpayers are the legali ty of

the determinat ion under  the Tax Law,  and the consLi tu t ional i ty  o f

the New York Tax Law,  sect ion 6L2( t ) ,  which does not  permi t  marr ied

taxpayers to  f i le  a  jo in t  re turn sp l i t t ing income as in  the case of

the Federal Tax Law.

FINDINGS OF FACT

I.  The Income Tax Bureau issued a Not ice of  Def ic iency against

the taxpayers for  the years 1963 and L964,  under  f i le  number 29229696,

a Not ice of  Def ic iency for  the year  L967 under  f i le  number 7-78484636,

and for  the year  1958 under  f i le  number 8-18528022.
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2.  The taxpayers t imely  f i led pet i t ions for  the years 1963,

L964,  1967 and 1968,  seeking a redeterminat ion of  the def ic ienc ies

and demanding a hear ing.

3.  The taxpayers,  husband and wi fe ,  f i led jo in t  re turns for

the years in  issue,  sp l i t t ing the income of  the husband and wi fe ,  and

the Income Tax Bureau issued notices of deficiency on the grounds

that New York Tax Law does not permit the spli t t ing of income by the

husband and wife as does the Internal Revenue Code in the case of a

io in t  re tu rn .

CONCLUSIONS OF LAW

A. The spli t t ing of income as attempted by the husband and

wife is not al1owab1e under New York Tax Law. The determination

disa l lowing the sp l i t t ing of  income is  in  accord wi th  the Tax Law.

B.  Sect ion 612 ( f )  o f  the Tax Law does not  v io la te the State or

Federa l  Cons t i t u t i ons ,

the

L967

C. T?re pet i t ions are denied for  a l l  o f  the years in  issue,  and

de te rm ina t i ons  o f  de f i c i enc ies  he re in  fo r  t he  yea rs  1963 ,  1964 ,

and  1968  .a re  sus ta ined .

D.  Pursuant  to  the Tax Law,  in terest  shal l  be added to the to ta l

amount  due un t i l  pa id .

DATED: Albany, New York STATE TAX COMMISSION

'1.-r i' i l t .-m-f i-/ ,  t / /z-//

COMMISSTONER,

TSSTONER

COMMTSSIONER


