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STATE OF NEW YORK
STATE TAX COM}IISSION

In the llatter of the Petitlon

of

SIDNEY KREPPEL

For a Redetermination of a Deflciency
a Refund of Personal Income
Taxes under Art ic le(s) 22 of
Tax Law for the (Year(s) 1965

AFFIDAVIT OT ilAILING
OF NOTICE OT DECISION
BY (CERTITTED) l'lAlt

State of New York
County of Albany

Martha Funaro, being duly sworn, deposes and says that

she is an e{nployee of ttre Department of Taxation and Financer over 18 years of

ager end that on the loth tlay of l{ay ' L9 72, she served the wlthln

Notice of Decision (or Determinatton) by (eertlfied) mall upon Sidney Kreppel

(representatlve of) the petitioner in the within

proceeding, by enclosing a true copy thereof in a seeurely sealed postpald

nrapper addressed as follows: Sidney IGeppel

33-*#:***"3Ei""o 07436
and by deposlting sarne enclosed in a postpatd properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the tlnlted States Post Office Departnent withln the State of lfew York.

firat deponent further says that the said addressee ie the (representative

of) petttloner herein and that the addrees set forth on said wraPPer is the laat

known address of the (repreeentatlve of the) PetitLoner.

or

the

Sworn to before me this

loth day of May , L%2.
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STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOi 2I4A

STATE CAMPUS
ALBANY, N. Y. l?zn

AREA COOE 518

457 -2655 ,  5 ,  7

Dftadt Albanyr New York

STATE TAX COUMtSSror l

HEAitic Ulilt

EO fARO ROOK

SECICTARY IO
coMMts3tox

AODiESS YOUR iEPLY TO

f,ry 10r L9rz

8ldnry Xrrpnrl
98 lndrrr lvsruo
Odtlrad, trr iferrcy O7tl36

Dcrr 8l.rr

Please take not ice of the DlCtr$IOf of
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P lease take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(  s )

690 of the Tax Law any Proceeding
in  cour t  to  rev iew an adverse  dec is ion  must  be  commenced
within 4 tbf f tbr af ter the date of this not ice.

Any inquir ies concerning the computat ion of tax due or
re fund a l lowed in  accordance w i th  th is  dec is lon  or
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for reply.

Very truly yourst

-rtg.rr 9! -.frlgbt
H e a r l n q  u r r l c e r

cc  Pet i t ioner '  s  Representa t ive
Law Buretu



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petit ion

o f

S IDNEY KFEPPEL

for a Redetermination of a Deficiency
or for Refund of Personal Income Taxes
under Art icle 22 of the Tax Law for
the Year  1965.

DECISION

Sidney Kreppel f i led a petit ion under section 689 of the

Tax Law for the redetermination of a deficiency of personal income

taxes under Art icle 22 of the Tax Law for the year 1965. A hearing

was held on i lu ly  27,  1971,  before Nigel  G.  Wr ight ,  Hear ing Of f icer ,

at the off ices of the State Tax Commission, 80 Centre Street,

New York City. The Income Tax Bureau r^tas represented by Edward H.

Best ,  Esq.  (Francis  X.  Boylan,  Esq.  ,  o f  Counsel ) .  The record

of said hearing has been duJ-y examined and considered.

ISSUE

The issue in this case is whether petit ioner is entit led to

deduct (a) expenses of an automobile used part ial ly for business

and partially for commuting; and (b) the entire amounts claimed

as expenses of meals while on a business tr ip.

par t  o f  1965

bachelor at

FIIIDINGS OF FACT

I. Petit ioner resided in the North Bronx for

and in Yonkers for the remainder of 1965. IIe rras a

that t ime-
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2 .  Pe t i t i one r  was  a  f i e ld  eng inee r ing  spec ia l i s t  f o r  I .B .M.

repor t ing to  the i r  o f f ice in  Vlh i te  Pla ins,  about  15 mi les f rom his

home. He covered a terri tory consist ing of Westchester County,

half of Bronx County and in addit ion had some customers in

Dutchess County and New York County. He would not report to

I .B.M. 's  bus iness of f ice in  the morning but  would go d i reet ly

from his home to his f irst account and similarly he would not report

to  the of f ice af ter  h is  last  account .

3.  Pet i t ioner  drove h is  car  15,000 mi les dur ing the year .

Of  th is ,  he admi ts  that  4 ,500 mi les (3O%) was for  pure ly  personal

use.  I Ie  was re imbursed by I .B.M.  for  6 ,346 mi les,  th is  be ing

measured by the distance traveled between customers' locations

plus any distance traveled to or from petit ioner's home which

was in excess of the distance between petit ioner's home and the

I .B.M.  of f ice,  Pet i t ioner  c la ims that  the d is tance t raveled between

his home and customer$' locations which was not reimbursed by I.B.M.

amoun ted  Lo  4 ,25O m i les .

4. The return of petit ioner shows a deduction for 70% of

the total automobile expenses shown and assumes that 10,500 miles

were dr iven for  bus iness reasons.  The def ic iency is  based upon

allowing as auto expenses only the 6,346 miles driven entirely

for  bus iness reasons and one-ha1f  of  the 4,25O unre imbursed mi les

driven between pet, i t ioner's home and the customerg' locations.

This  resul ts  in  a bus iness use rat io  of  60%.

5. Business reasons required that petl t ioner carry in his car

a substantial amount of equipment, This was an osci l loscope
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weighing about 6O pounds, one attache case with tools and "test

decks" ,  one large br ie f  case of  technica l  manuals  weighing about

50 pounds, a wooden box of lubricants and two vinyl cases of about

eight pounds each containing circuit boards for the machines.

6. There was no convenient public transportation from

pet i t ioner ts  home to e i ther  the I .B.M.  of f ice or  the customersf

p laces of  bus iness.

7. During 1965, the petit ioner attended a training course

given by I .B.M.  at  i ts  Poughkeepsie of f ice cover ing techniques

for i ts then new series 360 computers. This course required

attenda.nce both week days and weekends. I.B.M. paid directly

for petit ioner's lodging in a motel room which he shared with

another  employee at tending the same t ra in ing course.  I .B.M.

re imbursed pet i t ioner  for  meals  at  the rate of  $6,50 to  $7.00

a  day .

B. on his return, petit ioner claimed gross expenses fot

th is  t r ip ,  s ta ted to  have lasted for  113 days f rom 'June 29,  1965

to  Oc tobe r  19 ,  1965 ,  o f  $1 ,350 .00  fo r  mea ls  (abou t  $12 ,00  a  day )

and $80.00 for miscellaneous expenses. Petit ioner showed reirnbursement

o f  $728 .00  and  a  resu l t i ng  ne t  expense  deduc t i on  o f  $708 ,00 ,

I I

for

9.  The def ic iency not ice d isa l lows $306.00 of  th is  expense.

a l lows a meal  expense of  $10.00 a day for  105 days and $8O.OO

miscel laneous expenses.

10. After a conference with personnel of the

the petit ioner was advised that a deficiency would

disal lowing travel expenses claimed for weekends.

Income Tax Bureau,

be issued onl-y

He presented no
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evidence that he was entit led to travel expenses. The deficiency

notice here in issue was then issued. At the hearing, petit ioner

presented a notebook covering only Lhe 105 days from i lune 30, 1965

to October  L2,  1965.  Tt r is  notebook l is ted only  the dai ly  to ta ls

for meals wiLh no breakdown by meal or indication of the identity

of the restaurant. In justi f ication of the amounts of such expenses

the only evidence beyond the diary presented by the petit ioner was

his claim that the prices for meals were such that he could not,

have a breakfast at a Howard Johnson's restaurant for less than

$2.00 to  $2.50 p lus 25 cents t ip .  This  c la im is  hereby found to

be exaggerated.

I I .  The def ic iency in  issue is  dated December 6,  1968,  and is

in  Lhe amount  of  $49.08 p lus $8.81 in terest  for  a  to ta l  o f  $57.89.

fh is  is  based ent i re ly  on the d isa l lowance of  the amounts of  $395.12

for  auto expense and $306.0O for  meal  expenses.

CONCLUSIONS OF LAW

A. Expenses for use of the automobile while being used both

for business purposes and for commuting purposes are deductible

on ly  i n  pa r t .  (Su l l i van  v .  C . I .R .  368  F  2nd  1007 ,  2nd  C i r c . ,  L966 i

Fa,usner  55 U.S.  Tax Cour t  52O)

B. Petit ioner has not carried the burden of proof that

the full amount claimed for meal expense was actually expended

and wa.s reasonable in amount. The fact that no specif ic form of

proof is mandaLed by law or regulation does not mean that petit ioner

is rel ieved from the requirement of presenting a credible case

(compare McKissock,  L969 U.S.  Tax Cour t  memo dec.  r lo .  105) .
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c. The fact that the Income Tax Bureau may have shifted

their reasons for disal lowing an expense and f inding a deficiency

is j-mmaterial. The audit of smal1 returns can proceed most

eff iciently for both the taxpayer and the tax authorit ies on

the basis of practical assumptions and estimates. To the extent

a taxpayer objects to this, he must himself meet the legal

requirements of the Tax Law and evidence including the rules

of burden of proof. Ttte petit ioner here has fai led to do

that .

DECISION

The pet i t ion is  denied and the def ic iency,  as s tated,  is

due together with such addit ional interest, i f  dnlr as may be

due pursuant to section 684 of the Tax Law.

DATED: Albany,

ru?
New York

/o, /qzJ-

STATE Tru( COMMISSION

COMMISSIONER

SIONER

COMMISSIONER


