
STATE OF }IEI{ YORK
STATE TAX COMXISSION

In the l.fatter of the Petitlon

of

THEODORE I. LESTON AIID
KATHERINE LESTON :

For a Redetermination of a Defieleney or
a Refund of Personal Income :
Taxes under Art iele(s) 16 of the
Tax Law for the (Year(s) 1960 :

State of New York
Countv of Albany

LYNN WILSON

she is an emPloyee of

age, and that on the

Notice of Decision (or

KAT}IERINE LESTON

proceedingt by enclosing a

wrapper addressed as follows:

ATT]DAVIT OF }IAIIIIIG
OF NOTICE OT DECISTON
BY (CERTITIED) I.TAII

, being duly sworn, deposes and says that

ttre Department of Taxation and Financer over 18 years of

Bth day of December , Lq 72, she served the wlthin

Deternination) by (eertified) mail upon TIIEODORE I . LESTON Al[D

(representatlve of) the petitJoner in the wlthin

true copy thereof in a seeurely sealed postPatd

T'heodore I. and lGtherine Leston
c/o Joseph D. Blau & Co.
l79O Broadway

(post office or official deposltory) under the exclusive care and cuetody of

the Unlted States Post Office Departnent withln the State of lfew York.

Ttrat deponent firrther says that the said addressee is the (representatlve

of) petitloner herein and that the address set forth on sald w?aPPer ig the laat

known address of the (representatlve of the) Petitioner.

and by depostting sirme enctosed in aN$8st$?IF &?O*{9t"fff,Sb""4 wrapper ln a

Sworn to before me this

Bth  day  o f  December  ,  L9 '72
\ a , /



STATE OF ltlEw YonK
STATE TAX COMHISSION

ln the llatter of the Petition
:

of

THEODORE I. LESTON AIID 
:

KATHERINE LESTON :
For a Redetermination of a Deficiency or
a Refund of Personal fncome :
Taxes under Art ic le(s) f0 of the
Tax law for the (Year(s) 1960 :

AF|IDAVIT OP I.OILING
OF NOTICE OT DECISTON
BY (CERTTFTED) l{alt

State of New York
Countv of Albany

LYNN WILSON , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

agel and that on the 8th day of December I L972, she served the wlthln

Notice of llecision (or Determination) by (eertlfied) mail upon iIOSEPH D. BLAU &

co. (representatlve of) the Petitloner in the withln

proceedingr bI enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Joseph D.  Blau & Co.
I79O Broadway
New York L9, New York

and by deposlting same enclosed in a postpatd properly addressed wraPPer ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post Offlce Department within the State of lfer York'

That deponent further says that the said addressee ie the (representative

of) petltloner herein and that the addrees set forth on sald wraPPer is the lact

known address of the (representatlve of the) petitloner.

before me this

of December ,  L97Z

Sworn to

8th day



STATE OF NEW YORK
t?A?t Tax coraMt!!rol

'|tAilltc uxtT

EDIAiO ROOK

SECtEtAtv To
cotaMl!ttorl

AOOiEtt Yout ttPLY TO

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I O E N T

A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE
BUI LDING 9, ROOtvl 2l4A

STATE CAMPUS
ALBANY, N. Y. lzal

AREA COOE 5I8
457-2655, 6,  7

DltDf Albany, New York

DroStt tr l,rri,

smllmr t. lli ntl.tln tr ;h
q,/o ,ihrqfi D. rlrr I GDr
l?Sl }torffiy
rr t|min llr h lbrl

Derr tr* lna l|rf. trfftcrr
Please take notice of the ml[lmtlC of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to |{Xttl|s l?t Ot
the Tax Law any proceeding in court to review an adverse decision
must be commenced within
the date of this notice.

ffl dryr after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

Very truly yours,

tml L Ohrn
HEARING OFFICER

cc Petitioner's Representative
Law Bureau

AD-r.r2 (7 /7o)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the

o f

THEODORE I. LESTON ASTD

for Revision or Refund of
Taxes under Art icle 16 of
the Year  1960.

Application

KATIIERINE LESTON

Personal Income
the Tax Law for

DETERMINATION

Applicants, Tkreodore I. Leston and Katherine Leston, have f i ted

an application for revision or refund of personal income taxes under

Ar t ic le  16 of  the Tax Law for  the year  1960.  (F i le  No.  A8009435) .

A formal hearing was held before Vincent P. Molineaux, Hearing Off icer,

at the off ices of the State Tax Commission, BO Centre Street, New York'

NewYorkonMay27 ,1965a t9 :00A .M.JosephD.B lau&co . , c .P .A . ' s

by Jesse Rubenstein appeared for applicants, Ttreodore I. Leston and

Katherine Leston.

FINDINGS OF FACT

1. Applicants, Theodore 1. Leston and Katherine Leston, f i led

a joint New York State income tax resident return for the period from

January 1,  1960 to February 18,  1960.

2. On May 23, L962, the Ineome Tax Bureau issued a notice of

addit ionat assessment against applicants, Theodore I. Leston and

I(atherine Leston imposing additional income tax upon the income

received by them for the period from February 18, 1950 to December 31,

L96O, upon the ground that their removal- from New York State was only

for a temporary and limited period and did not constitute a permanent

change of residence, and assessed addit ional income tax against them

in the sum of  $504.63,  which tax was paid.



?-
3. Applicant, Theodore I. Leston, came to the lhited States

from Central Europe in 1939. He beeame a l ir i ted States cit izen in

1944. In February, 1960 he and his wife vacated their apartment in

New York City and sold the furnishings and fixtures therein. fhey

did not own any real property in the United States. Ttrey did not

vote in New York State after February, L96O. fn February, L96O

they took up residence in Paris, Franee. During the year 1960 he

had earned income from sourees without the t lnited States of $10,003.51.

4. Applicants, I?reodore I. Leston and Katherine Leston, did not

surrender their United States passports during 1960. Ihey did not

apply for French cit izenship. He was not returning to his country

of origin. They did not l ist their foreign address on any of their

1960 Federal or State tax returns, but instead l isted their New York

aceountant's business address. Their accountant in requesting an

extension of t ime to f i le their 1960 Federal income tax return stated

that "they are currently abroad and do not expect to return to the

United States for several months". I 'hey did not exclude from gross

income his earned income in 1960 from sources without the United

States in connection with their f i l ing of their 1960 Federal income

tax return. Ttrey spent more than 30 days during 1960 in New York

State. Between February lB, 1960 and l{.ay 27, L965, they returned

to the l lnited States on only one occasion and then only for a brief

per iod of  t ime.

CONCLUSIONS OF LAW

A. That during the year 1960, applicants, fheodore I. Leston

and Katherine Leston, r^tere domiciled in New York State in accordance

wi th the meaning and in tent  o f  20 r \ f fCRR 102.2(d)  and sect ion 605(a)  ( i )

of the Tax Law.
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B. Tfiat during the year 1960, applicants, Tlreod,ore f .  Leston

and Katherine Leston, vtere resident individuals of New York State

in accordance with the meaning and intent of section 605 (a) of the

Tax Law, and, therefore subject to tax for the entire year of 1960.

C. That since applicants, Ttreodore I. Leston and Katherine

Leston, for the taxable year 1960 fai led to excrude from their

Federal adjusted gross income, his income earned from sources with-

out the United States under section 911 of the Internal Revenue

Code of L954, they may not exclude such earnings from their New York

State adjusted gross income in aceordance with the meaning and intent

of  sect ion 612(a)  of  the Tax Law.

D. That the application of Theodore r. Leston and lGtherine

Leston for revision or refund of personal income taxes under Art icle 16

of the Tax Law for the year 1960 is denied and the notice of addit ional

assessmen t ,  da ted  May  23 ,  L962 ,  i s  sus ta ined .

DATED: Albany, New York

December 8,  L972

STATE TA)( COMMISSION

\A*jtq.", lqr-^^,^-
COMMISSIONER



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Please take further notice that
the Tax Law any proceeding in
must be commenced within
the date of this notice.

DATED:

Itreodore I. and Katherine Leston
c/o Joseph D. Blau & Co.
1790 Broadway
New York L9, New York

Dear Mr.  and Mrs.  Leston:
Please take notice of the DETERMINATION
the State Tax Commission enclosed herewith.

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROO,I2l4A

STATE CAMPUS
ALBANY, N. Y. 12?Zl

AREA COOE 518

457-2655, 6,  7

Albany, New York

December B, 1972

pursuant to sect ion 375 of
court to review an adverse decision

tTATt TAt COMlilS3tOl

,tt^ttxS uxtT

EOTARO ROOK

tlctttAtY To
coMlil!!tof,

AOOittt Yout ttPLY TO

of

after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the unders
to the proper party for reply.

These will be referred

HEARING OFFICER

Petition er's Represen tati ve
Law Bureau

90 days

Vu

AD-L.L2 (7 /7O)
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STATE OF NEW YORK

$TATE fAX COIrtMrSgrON

In the llatter of the Appllcatlon

of

f,EEODORE I. LESTON AND KATHERINS I,gglT\CN

for RcvieLon or Rcfund of Pergonal Incorne
llrxce under Artlcle L6 of tlre Tax law for
thc Ycar 1950.

DIflIERI,IINAIIOU

ApplLcants, Ilrmdore I. Iaston and lQthcrine leaton, havc ftled

an appllcation for revi.sLon or refund of pcreonal J,neons taxer under

Artlele 16 of tho l[ax Isw for the ycar 1960. (Fi]-e No. ABOO9435].

A formal haarLng wag held before Vincant P. Mollneaux, HearLng offlecr,

at the offLeec of tJre State Xlax ConmLsclon, 80 Centre Streqt, Ncw York,

N6r york on l lay 27, 1965 at  9100 A.M. * Ioectr*r  D. Blau & Co.r  C.P.A. 'o

by Jceac Rubenstaln Eppsared for applicants, ![iheodore I. Ierton and

Ibtherlne Iocton

FINDINGS OF FACT

I. Applicanta, Theodore I. Lcaton and Katherinc l,ctton, filcd

a Jolnt New York State {ncoma tax realdent return for the perlod fron

ilanuary 1, 1960 to Fcbruarlz 18, 1960.

2. On !{ay 23 , Lg62, thtr Inconc Tax"Bureau lssued a noticc of,

addLtlonal aaeesgment agaLnat applLeanta, Ttreodore I. Legton and

Katherlne Leston lmpoainE addltional income tax upon the Lncomc

rsceLved by thcm for the pcrLod from February 18, 1960 to December 31,

1950, upon the ground tlrat ttreir removal from Nqr York State wac only

for, a temporarY and ltnltcd period and dld not eongtltute a pernnnent

change of regldenee, and agsegeed addltLonal Lncone tax againgt them

in the eum of $504.63, whLeh tax wag paLd.

a

I

I
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. ' i ; , .3 .App1t iant , , ' I l ' t codorCr .Lgaton, .cancto . t I iq : l l r t tedsta ' t , .a ' ' ' : ,

' . .  
:  

; :  !  t  - .  
. 1 . , ;  . : . .  

. .  " - . ; . 1
' : . : . . . a

, ,f,roq Contral' lhirgpc, {n fgfg. ', IIe. b6crn a Qtted Statcr eLtltrrl l l l ' l.., ., .i ,..,,..-,

,' 1944. In Fobru{r11, 1960 ho and htr wtfu vacatsd thclr,f,paftqant'ln i

. ] .d ld .notownan1rrca lpropt r t ! ,1n t . t r t I t r l tcd8t t tc r r | I t r ryd1dnpt ; ; , . .
'  i i

vtrtc ln Ngr.l Yorle Stet.' alter Februar?, 1960. Ift February, 1960 ' ') . :
. '  , .  t . . , ' : .

tlrcy tooft up roeLdenca ln Bertr, Ftraneo. Drrrlngr !h€ yaar 1960 h. :';

4. ApptLcanta, qrcodore I. Itlton and lbtherl,na raetoa, .!LC rrot,, ',

a

l r.;.

iurlcnAer tlrelr ltnited Statca parbpotrla durlng 1960: ltroy dldl not , "
apply for Freneh el,tiscnrhip. IIe wer not returnlngr to .hl"r eountry

of orlgful. , rtrsy dtd not 1{;t'*cir;.*brc$i1,adary-ci aq. 
"r.r 

or tltci,r ,.. .
t96q Foderrl or Strto tax roturn!, b$t lnr-toad Ugted ttcfi ncr'',-T$ttr ", :.

acceuntrntrr buarnml',"dlir""r. , ttrrtx, rcegrriirri.r* o**ir$t' ffl'',':i '
:  

t :  '  
_ r  ; .  . '  . - r l : '  j  I  

' . . . r . : ;  . . , , i  . :

rxtmrlon. of tln* ei'f,t,lt't'hstr'1960 Fderrl Lncoms' tlrx rrt&btsrtrta6..'

tfiat *thcy aro currGntly rbroad and do not erqnet to rcturn to tlr.
:  

- :  ' i  . -  :  i  :  ' ' . , ' : ] ) '  '1 ." ' : "  
. . . .

Ibltrd Stetce for ;ovcral noattrar. 
' ltlhcry afa not ,.xcludc ft.pi;g,rotl

lncmc hie oarncd Lneonc Ln 1960 frm sourcG. wltlrout thc lJnLtod

Statca Ln eonncetlon nLtlr thcir ft llng of tlrclr 1960 Fcdoral Lncons
1:. ,  . !

ttlr trcturn, llllry rpcnt nor. than 30 d3Va during 1960 fn Nary gofl( :'l'..

Stttr. Bctncen,Fabruapy 18, 1960 and !{ay 2?, 1965, thry' lstuneC

to rtba thttsd Statca on on\r onG 6ccla!.on and then only for a br{cf

par{.od of tlme.

CONCI,USIONS OF I,AW' -

: ,, l. Itrgt durlng thc ycaf 1960,. applicantr, lthapdg*e 
. 

X., Irqto$ 
. .

rn{"rqthcrlnc Leaton, wero dmletlcd tir NGfl yorlslstatc in eocqi'dxtee
:  - ' i " :  '  I  i  

'

ulth thc mcrnLng and tntrnt ol 2o NYCIR 1b2.2(d) and rcctlon'5Q5(l) {f }

ol thc Tax Lap.
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B. ll'hat durlng the year 1960, aparlicante, Ttreodorc X. Ierton

and KatherLnc Isston, wer€ rcrldent indl.vLdualg of Naw York Statc

Ln aeeordanee wlttr the mcanring end lntent of geetLon SO5 (a) of thq

lDlx law, and therefore crrbJeet to tax for tho entlro year of 1960.

e. ltrat rLnec appll.eante, ltreodora I. Icston and l(athertilc

L,soton, for the taxabl-c year 1950 falhd to exclude from thclr

Fe{oral adJucted groas ineome, hlc incomc oarncd from sourcc. rltlr-

out the thtted States undcr ssctLon 911 of ttre Xnternal Revcnuc

Codo of, 1954, ttrey may not exclude such earnLngc from thelr t{€r York

State ndJueted Eross Lneone i.n accordanee wtth the neanlng and Lntent

of aeetl,on 612 (a) of the Tarr law.

D, Srat the applLeatLon of Theodore f . Leston and lGtherLnc

personnl Lncone taxec under ArtLelc 16
. .

ls deni.ed and thc notLce of addttlonal

le guatained.

STATE TA)( COl,SrlISgfON

Xneton for reviaLon or refund of

of the Tar< Iaw for the year 1960

aascsemont, dated t{ay 23 , Lg62,

DATBDT Albany, Ncer York
December 8,  L972
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STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N .  P R E S I D E N T

A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOI2I4A

STATE CAMPUS
ALBANY, N. Y. I2Z'

AREA COOE 5I8

457-2655, 6, 7

DITID r Albany, New York

Decabrr 8r L972

tltcodom I. ilil! lhthorim liltm
a/s itrorc!ilr D. Bleu & Co.
1790 Erordrry
Icv York 19. Ieu Yorlc

Derr ilr. tnd tltrt. trftonr
Please take notice of the Dtfliltnt[lffi of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to lOOtLOa 37t Of,
the Tax Law any proceeding in court to review an adverse decision

gTATt t^r coyMtSttolt

lrl^tilS uxrT

EDIARO ROOX

tECtttAtY TO
coMutgttox

AOOiltg Yout itPtv To

must be commenced within
the date of this notice.

9O dryr after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

HEARING OFFICER

Petition er's Represen tati ve
Law Bureau

AD.r.r2 (7 /70)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the

o f

THEODORE I. LESTON A}TD

for  Revis ion or  Refund of
Taxes  under 'A r t i c l e  16  o f
the Year  1960.

Appl icat ion

KATHERINE LESTON

Personal Income
the Tax Law for

DETERMINATION
I

Applicants, TLreodore I. Leston and Katherine Leston, have f i led

an appl icat ion for  rev is ion or  re fund of  personal  income taxes under

Ar t i c l e  16  o f  t he  Tax  Law fo r  t t r e . yea r  1960 .  (F i l e  No .  A8009435) .

A formal  hear ing was held before Vincent  P.  Mol ineaux,  Hear ing Of f icer ,

a t  the of f ices of  the State Tax Commiss ion,  BO Centre Street ,  New York,

New Yo rk  on  May  27 ,  1965  a t  9 :00  A .M .  Joseph  D .  B Iau  &  Co . ,  C .P .A . ' s

by Jesse Rubenstein appeared for applicants, Theodore I. Leston and

Kather ine Leston.

FTNDINGS OF FACT

1.  Appl icants ,  T leeodore I .  Leston and Kather ine Leston,  f i led

a joint New York State income tax resident return for the period from

.fanuary l ,  1960 to February 18,  1960.

2.  On May 23,  L962,  the Income Tax Bureau issued a.  not ice of

addi t i6nat  assessment  against  appl icants ,  Theodore I .  Leston and

Katherine Leston imposing addit ional income tax upon the income

received by them for  the per iod f rom February 18,  1960 to December 3I ,

L96A, upon the ground that their removal from New Ydrk State was only

for a temporary and l imited perigd and did not constitute a permanent

change of  res idence,  and asseqFed addi t ional  income tax against  them

in  the  sum o f  $504 .63 ,  wh ich  tax , ,was  pa id

t O
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3.  Appl icant ,  Theodore I .  Leston,  came to the Uni ted States

from Central Europe in Lg3g. He became a United States eLXLzen in

1944. In February, 1960 he and his wife vacated their apartment in

New York City and sold the furnishings and f ixtures therein. TLrey

did not own any real property in the United States. Tlt"y did. not

.vote in  New York State af ter  February,  1960.  In  February,  1960

they took up res idence in  Par is ,  France.  Dur ing the year  1960 he

had earned income f rom sources wi thout  the Uni ted States of  $10,003.5I .

4 .  Appl icants ,  Theodore I .  leston and Kather ine Leston,  d id  not

surrender  the i r  Uni ted States passpor ts  dur ing 1960.  TLrey d id not

apply for French cit izenship. I fe was not returning to his country

of  or ig in .  
T.V 

d id not  l is t ,  the i r  fore ign address on any of  the i r

1960 Federa l  or  State.  tax returns,  but  instead l is ted the i r  New York

accountant 's  bus iness address.  Thei r  accountant  in  request ing an

extension of  t ime to f i le  the i r  1960 Federa l  income tax return s tated

that ' t they are currently abroad and do not expect to return to the

Uni ted States for  severa l  months" .  Threy d id not  exc lude f rom gross

income his earned income in 1960 from sources without the United

States in  connect ion wi th  the i r  f i l ing o{  the i r  1960 Federa l  income

tax return. Threy spent more ttran 3O days during 1960 in New York

st .a te.  Between February rB,  1960 and May 27,  1965,  they returned

to the Uni ted States on only  one occasion and then only  for  a  br ie f

pe r iod  o f  t ime .

, CONCLUSIONS OF LAW

A. TI :a t  dur ing the year  1960,  appl icants ,  TheOdore I .  Leston

and Katherine Leston, were domicited in New York State in accordance

wi th the meaning and in tent ,  o f  20 NYCRR I02.2 (d)  and sect ion 605 (a)  ( i )

of the Tax Law.
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B.  That  dur ing the year  1960,  appl icants ,  Theodore I .  Leston

and Katherine Leston, vrere resident individuals of New York State

in accordance wi th ' the meaning and in tent  o f  sect ion 605(a)  of  the

Tax Law,  and therefore subject  to  tax for  the ent i re  year  of  1960.

C.  f t ra t  s ince appl icants ,  Theodore I .  Leston and Kather ine

Leston,  for  the taxable year  1960 fa i led to  exc luae f rom thei r

Federa l  ad justed gross income,  h is  income earned f rom sources wi th-

out the United States under section 91I of the Internal Revenue

Code of Ig54, they may not exclude such earnings from their New York

State adjusted gross income in accordance with the meaning and intent

of  sect ion 612 (a)  o f  the Tax Law

D. That the application of Tireodore I. Leston and Katherine

Leston for  rev is ion or  re fund of  personal  income taxes under  Ar t ic le  16

of  the Tax Law for  the year  1960 is  denied and the not ice of  addi t ional

assessmen t ,  da ted  May  23 ,  L962 ,  i s  sus ta ined .

DATED: Albany, New York

December 8,  1972

STATE TAX COMMISSION

/l
(.(r,'--u - t'."- VJn-l f,''n'*

coMMrssroNEF'

\5,,t''IJ*,'*, \ ct^**--
COMMISSIONER

r
Otlrl|
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