
TO

rRofi'l :

SUBJECT:

MEMORANDUM

Connniissioners Gallman and Manley

Cornrnis s ioner Koerner

Isiclro ctnd Olga Martin-Montes

This hearing invol 'red claims for refunds for Olga

Martin-Montes as foltr6ws:

r952  -  $29  , 357 .28
r953  -  30 ,572 ,98
1954  -  32 ,595 .48
i955  -  30 ,969 .02

and .  t he  c la im  o f  I s i d ro  Mar t i n -Mon tes ' f o r  $2506 .88  fo r  1952 .

Similar claims for refunds of income taxes for these years

were fiiec with the Federal Go'rernment and approved. It was

the opir 'ruon of our hearing cff icer that the clalms should be al-

ioweC in ful l .  The total of these claims was iu excess of

$125 ,000 ,  p l us  i n t e res t .

i  discusse,J this matter with the attorneys for the tax-

payers ancl they have agreed to compr:omise their claims for

the sum of  $75,000,  p lus in terest ,  to  be computeC on each

year fronr date tax r,vas paid based upon that port ion of the

ciainr that the amount of the seit lement bears to the total

amount  of  the c la ims.

I recomrnend that this sett lement be approved.

'  - ' .  t . - - t - . * \ .A i2
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Appl icat ion

o f

TSIDRO MARTIN-MONTES

for Revision or Refund of Personal Income
Taxes under Art icle 16 of the Tax Law for
the  Year  1952 .

DETERMINATION

In the Matter of the Application

o f

OLGA IVIARTIN-MONTES

for Revision or Refund of Personal Income
Taxes under Art icle 16 of the Tax Law for
the Years 1952 through 1955.

DETERMTNATION

Each taxpayer having f i led applications pursuant to section

374 of the Tax Law for refund of personal income taxes imposed by

Article 16 of the Tax Lar,tr for L952 with respect to Isidro Martin-

Montes and for L952 through 1955 with respecL to Olga Martin-Montes

and such applications having been denied and a hearing thereon

having been demanded and duly held before Nigel G. Wright, Hearing

Officer, and the record having been duly examined and considered,

The State Tax Commission hereby

F INDS:

I. The issues herein are (a) whether the taxpayers ac@mplished

a change of domicile from France to New York during the taxable

years in question, the taxpayers having changed the posit ion they

took on this issue when f i l inq New York State tax returns to now

assert that no change of domici le occurred, and whether (b) a refund
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is now due when the ordinary l imitations period for refunds has

already elapsed but when the federal authorit ies have determined

that no change of residence from France to New York had occurred

and when the taxpayers have f i led a t imely report of federal changes

under Tax Law section 373(4) based on such determination.

2. The New York refunds claimed for Olga Martin-Montes are in

the fo l lowing amounts:  L952,  $29,357.28,  which inc ludes an amount

paid on an assessment  of  September 13,  1955,  in  the amount  of

$ f82 .56  p lus  $14 .61  pena l t y  and  i n te res t ;  1953 ,  $30 ,872 .98 '  wh ich

includes an amount paid on an assessment of September 13, 1955, in

the amount  of  $155.81 p lus $12.47 penal ty  and in terest i  L954'

$32 ,595 .48 ;  1955 ,  $30  ,969 .O2 ,  v rh i ch  unaccoun tab l y  i s  $35 .00  l ess

than the amount shown on the return for that year. The refund claimed

fo r  I s i d ro  Mar t i n -Mon tes  i s  $2 ,506 .88  fo r  L952 .

3. Mrs. Olga Martin-Montes was born in Eng1and. She married

a Unit,ed States cit izen, Frank J. Mackey, in 1920, and thereby gained

Uni ted States c i t izenship.  Af ter  Mr.  Mackey 's  death in  L927 she

married Antonio de Portago, a Spanish noble, and Ln L928 moved to

Biarr i tz ,  France,  where she acqui red a rds idence -  the Vi1 la Le

Pelican. Tlrereafter her second husband died and in 1943 she married

Is idro Mart in-Montes,  a  Spanish nat ional ,  in  B iarr i tz -  She was

issued a United States passport in 1943 after an investigation into

her residence in German-occupied France revealed no basis for expa-

tr iat ion. In Malr 1944, taxpayers arrived in the United States as

refugees from the war. They returned to Biarri tz in August, L946.

In 1956 they moved into the Vil la Carlotta, in Biarri tz, and later

moved to the Palace Hotel, St. Moritz, Switzerlandr errd then to
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22 Avenue Eglantine, Lausanne, Switzerland. Since L956 they have

been res idents of  Lausanne,  Swi tzer land.

4.  Mr.  Is idro Mart in-Montes was in  the Uni ted States in  L944

and had declared h imsel f  exempt  f rom the Select ive Serv ice Act .  In

1951 he entered the Uni ted States on a v is i tor 's  v isa,  but  on the

advice of attorneys, he left the country and attempted to reenter

on an immigrant 's  v isa.  This ,  however ,  was denied on the g ' rounds

that  he was ine l ig ib l -e  for  U.S.  c i t izenship because of  the 1944

draf t  exempt ion.  In  1954 he came to the Uni ted States as a "v is i tor" .

5. fhe taxpayers had two houses in BiarriLz, France. The Vil-Ia

Le Pelican had 30 rooms including three l iving rooms and two dining

rooms, one of which could seat over forty people. I t  had four

ter races,  a  garden of  85,000 sguare meters,  and three garages.  From

1956 taxpayers l ived in the Vil la Carlotta which had been buil t  as

a guest  house for  the Vi l la  Le Pel ican.  I t  had 21 rooms,  inc lud ing

a dining room seating more than 20 persons. It  had three terraces

and a garden of  20,000 sq luare meters.  Taxpayers had 14 household

employees at  a l l  t imes,  in  Biarr i tz .  Both houses were furn ished

with f ine furniture, antiques and heir looms. Taxpayers were members

of  many soc ia l  c lubs in  Biarr i tz ,  enter ta ined at  the i r  home there

freguently, and attended church there. Olga Martin-Montes is l isted

in Burke's Peerage (under her family name of l ,eighton) for the years

in quest ion as res id ing in  Biarr i tz .  The res idence of  Olga Mart in-

Montes at Bi-arrLtz for the years in question is cert i f ied to by

the mayor  of  B iarr i tz .  Each taxpayer  was issued a "car te de se jour

de res ident  pr iv i leg ie"  (cer t i f icate for  s tay ing as a pr iv i leged

res ident)  for  the years in  quest ion.  Such document  is  issued only
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to permanent residents and entit les the holder to most of the

r ights  of  a  c i t izen and a l l  the l iab i l i t ies of  taxat ion.

6.  rn  the la te 40 's  taxpayer  had acqui red an apar tment  in

Par is  to  be used dur ing v is i ts  there.

7. fn 1951 the taxpayers came to the United States to

rev iew thei r  f inancia l  a f fa i rs  wi th  Mrs.  Mart in-Montes '  a t torney.

The attorney warned Mrs. Martin-Montes that she was in danger of

los ing her  Uni ted States c i t izenship because of  cont inuous res i -

dence  ab road  fo r  ove r  f i ve  yea rs  ( see  B  USC L4B4(a )  (2 ) ) .  He

advised her  that  to  reta in  her  c i t izenship she should acqui re a

place to  s tay in  the Uni ted States and v is i t  the Uni ted States

at  least  once a year .

8. In 1951 taxpayers purchased a cooperative apartment at

960  f i f t h  Avenue ,  New York  C i t y  f o r  $20 ,000 .00 .  Th i s  had  fou r

rooms including two bedrooms. They did not stay there in 1951,

however, but stayed at Lhe Hotel St. Regis at a cost of over

$15,000.00.  The apar tment  was furn ished thereaf ter  by f r iends.

The  annua l  ren t  and  u t i l i t i es  cos t  was  $4 ,000 .00 ,  A11  cos ts  were

paid directly by the taxpayers' Chicago attorneys. The taxpayers

stayed in  the apar tment  br ie f ly  Ln L954,  1955,  and 1956.  They

rented a room in the same building for a French maid they had

brought  wi th  them. The 1956 v is i t  was af ter  the not i f icat ion

of  loss of  c i t izenship and dur ing th is  v is i t ,  the apar tment  was

so ld .

9. The taxpayers spent the fol lowing t ime in New York State

du r ing  the  yea rs  i n  ques t i on :  L952 ,  none ;  1953 ,  none i  L954 ,  5 l  days ;
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1955 ,  34  days i  L956 ,  39  days .

10.  Olga Mart in-Montes f i led federa l  tax returns as a res ident

(Form 1O4O) and paid taxes on a separate return basis for each of

the years Lg52 through 1955.  Is idro Mart in-Montes had paid federa l

taxes for L952 as a resident al ien. New York returns and taxes u/ere

paid for the same years by each taxpayer on a resident basis.

11. Both the acguisit ion of the cooperative apartment and the

payment of taxes on a resident basis were part of a larger plan

pursuant  to  the advice of  a t torneys,  to  establ ish suf f ic ient  contacts

with the United States to convince the United States Department of

State that  Mrs.  OIga Mart in-Montes d id res ide in  the Uni ted States

and had not  expatr ia ted hersel f .  Mrs.  Obla Mart in-Montes,  however ,

did not carry out other elements of the plan and, in fact, did not

even come to the United States in 1952 and 1-953. She stated in

August, L956, that she preferred to remain in Europe and that i t

would be to her own best advantage to give up her United States

c i t i zensh ip .

L2.  The taxpayer ,  Olga Mart in-Montes,  was not i f ied on

August  27,  1956 by the U.S.  Consulate at  Bordeaux,  France,  that

she had lost  her  c i t izenship under  the prov is ions of  sect ion 352 (a)  (2)

of the Immigration and Nationali ty Act of 1952 as of December 24, 1952,

the ef fect ive date of  that  act .  A cer t i f icate of  such loss of

nat ional i ty ,  dated December 20,  1956,  is  in  ev idence and such

cer t i f icate rec i ted as ev idence of  the loss of  nat ional i ty  cer ta in

statements made in  a passpor t  appl icat ion,  dated June 25,  1956,  and

a separate aff idaviL of the taxpayer. The Department of State of

the United States found that the passport of Olga Martin-Montes
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should not  have been issued in  June,  L954,  but  that  the mat ter  had

been overlooked unti l  application was made for i ts renewal in

June ,  1956 .

13.  On June L2,  1959,  taxpayers f i led t imely  c la ims for  re fund

of federal taxes paid for the years L952 through 1956 on the grounds

that they were both nonresident al iens during those years. These

cla ims were c losed by a not ice of  ad justment  dated September 6,  1962.

The prel iminary statement ( l 'orm L9O7) of the federal revenue agent's

report with respect to Olga Martin-Montes stated "Taxpayer f i led

claims for refund for the period beginning December 24, 1952, when

she became a nonresident al ien, through the close of the ealendar

yea r  1956 . . . . Taxpaye r  was  a  non res iden t  a l i en ,  r es i den t  o f  F ranc€ . . .

for  the ent i re  per iod under  considerat ion" .  The pre l iminary s tate-

ment  wi th  respect  to  Is idro Mart in-Montes s tated,  "Taxpayer  was

a nonres ident  a l ien,  res ident  o f  France,  dur ing the years L952

through 1956 . . . " .  A tax was recommended computed on gross income.

Taxpayers received substantial refunds for each of the years herein

issue.  This  determinat ion necessar i ly  dec ided that  taxpayers d id

no t  become U .S .  res iden ts  i n  1951 .

L4. On November 2O, 1963, the taxpayers each f i l-ei a notice

of chang'e in taxable income by the United States Treasury Depart-

ment (rorm IT-115) for each of the years here in guestion and

attached thereto the federal notice of adjustment dated September 6,

1962 .

Upon the foregoing f indings and al l  the evidence in the case

the State Tax Commission

DETERMTNES:

A. The taxpayers never in fact changed their domici le to

New York. At al l  t imes they intended to maintain their Biarri tz
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res idence as the pr inc ipa l  center  o f  the i r  domest ic  l i fe .  The

acquisit ion of the New York apartment and the formal declarations

of New York residence on tax returns are insuff icienL to establish

a change of domici le to New York. (See Matter of Trowbridge, L935,

265  N .Y .  283 ) .

B. The claim for refund is properly based upon a notice of

federal changes under the provisions of Tax Law section 373 (4) .

The purpose of those provisions is to enable the State to take

advantage not only of federal audits involving the recalculation

of  numer ica l  data but  a lso of  federa l  invest igat ions of  the under-

tying factual disputes which give r ise to tax l iabi l i ty and which

can involve the s tatus of  persons as weI I  as the character  o f

assets and income. Furthermore, although the ult imate issue in the

fecleral proceeding was different than in this proceeding, the issue

in this proceeding of the fai lure to establish a change of domici le

to New York was necessari ly determined by implication from the

federal determination that these taxpayers did not establ- ish a

change in "residence" to the United States within the meaning of

the fnternal Revenue Code since a change in domici le involves more

of a change in l iving circumstances than dces a mere change of

res idence  (See  e .g .  F r i edman  37  T .C .  539  a t  552 ) .

C. The applications are granted and the refunds are al lowed.

Albany, Nev/ York STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER

t

COMMISSIONER



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appllcatlon

of,

I S IDRO UARTIU-!,TONTES

for Revlgion or Rrfund of Pereonal Income
Taxes under Artlelc 16 of the Tax lrw for
the Year  1952.

DENERITIINATION

In the Matter of the ApplLcatlon

of

OI,QA MARTIN-I,TONIIES

for Rcvl.eLon or Refund of Pereonal trneoma
Taxes under Artlele 16 of the Tax lfw for
thc Ycara 1952 throuEh 1955.

DETtsNMINATION

Each taxpayer havlng ftlcd appll,caLLons pureuant to ecetlon

374 of the Tax Lrr for refund of grereonal Lncqne taxcs l-mpoecd by

Article 16 of the Tax Irw for 1952 with reslrct to laldro Martln-

Mont6s and for 1952 throtrgh 1955 wlth reepaet to Olga ltartln-Montqg

and eueh applicatLons havlnEr bean denlcd and a hearLng thcreon

havl,ng been domanded and duly held bofore Ntgel G. WrLght, Hearlng

Offlcer, and the rceord havlng been duly examLned and congl'dcred,

The State Tax CmmLeelon herebY

FMDS r

l. llhe Lssuea hcrel.n are (a) whether the taxpayere acomplkhcd

a change of domlelle from France to New York durilg the,,'.!axlble

yearB Ln question, the taxpayers having ehangcd Ehe pocLti.on they

tooh on thls lgaua when ftllng New York State tax returne to nott

ageert that no ehange of domicile occurred, and whcther (b) a rcfirnd
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lr nor due dtrcn thc ordlnary li-mttatlone perl,od for refunda har

aLrcady olaprad but when ttre fadcral authoritLee hava dctormlncd

that no changc of ruldcnec from Franco to Nav York had occurr;d

and rhen tbo taxpayGrt havc ftl.cd a ttncly report of, f,oderal E.hlngcs

under fax Lry rsctlon 373(4) bascd on euch dctcrmlnation.

2. lhG Nert York rsf,undg clat"ncd for Olge Martln-Montes aro ln

thc follslng amountst 1952, 929,35'l .28, which lneludcg an arnount

plid on an asrorFsncnt of Scptrmbrr 13r'1955, ln thc anount of

$182,56 pluc $14.61 pcnalty and lnterqsts 1953, $30r872.99, rtrleh

includoa.an anount pald or rD raa.ssncnt of Scptrnbar 151 1955, ln

l*rc anount of $155.81 plur $12.47 penalty and lntrroatr 1954r

$3?r595.481 1955, $30,969.02, r*rlch unaccountably ic $35.00 lsru

than thc anount shown on tho rcturn for that ycrr. :!bc rsfund. clalncd

for lsldro lbrttn.tttontoi ls 921506.98 for 1952.

3. ltra. Olga Martln-Monter wag born Ln England. ths narrLcd

a ttnttrd Statcr eitLssnr Frank iI. Hackcy, tn 1920, and thercby gaincd

'ttnttod gtatGt citlrenehLp. Aftor !!r. Uackey'e dcath ln 192? rhe

marrhd Antonlo de Fortagor a gpanLah noblcr and in 1928 mvrd to

BlarrLtgr Francor wh6rc shc aequtrad a rerldcncc - ttro vtlla I,e

Pel.ican. Ihereafter hor accond huaband dtod and ln 1943 rho narrLcd

Iaidro Martin-lrlontoc, a Spanieh national, ln BLarrLtz. Sht wal
, l

legucd a UnLtcd Statar pacsport in 1943 aftcr an lnvectlgatlon lnto

hnr rssidence ln Gctmafi-oecuplcd Franec rcvetlcd no baeis f,or ocpa-

triatlon. In Mayr 1944, taxpayerc arrived ln the Unitcd Statee ar

rcfugpee f,rom the war. lFhcy rcturncd to BlarrLtz Ln Augruat, 1946,

In t956 th.y npved tnto thc vllla Carlotta, l,n Eiarr LEz, and later

novcd to tjra Fa1ace llotcl, St. Mor!.t2, SwLtgorland, and then to
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22 Avenue EglantLns, Isusanne, Srd.tzerland. SLnec 1956 they havc-

beenreg lden teo f  l ruaanne- ,SwLtzer land . '  ' .  . , '  ' , ' ,

4. Mr. xeLdro: Martln-Monter was ln the UnLt,ed States ln 1944

and had declared hLmcelf exempt frour thc Selective Scrvice Aet. In

-  , - !  - !  r ^ - - a  -  - - f  - -  L - - !  ! L ^  '

1951 he entcred the Unlted Statse on a viritorrs vigl,}rut on thc

advice of atEorneys, he left thc eountry and attemptcd to reentcr

on an lmml.grantf c vLsa. lFhLa, hnrever, wat denled on the grounda

that he wlg lnellglble for U.8. eitl,acnshtp becaulc of, the Lg44

draft exemption. Xn 1954 he camo to the United Statot t! a *vleltor'f.

5. llre taxpayerr had two houcee tn BLarrLttr France. Tho Vllla

X€ Pelican had 30 rooma lnel.uding thrce living roomt and two dl,nlng

roorns, one of whlch could seat over forty people. It had four

terraeee, a garden of 85rOOO 6quar€ mcterge tnd three garagee. Frm

I vltla Carlotta whlch had been brrtlt ar1956 taxpayere llvcd ln thr

a grueet houee for the vll la Le Pellcen. ft had 21 roomar'Lncluding

a dlnlng rogm eeatlng more than 20 porsonr. It hrd thrcc- tcrracce

and a garden of,20,000 eguare m€ters. Taxlrayere hed 14 hourehold

employees at all tLmeg, in Blarrits. Both houges wero furnlahcd

wlth fLne furniture, antLguet and halrloqns. Taxpaycro wera mcrmbcra

of many gocLal clube Ln BiaruLts, entertaLned at thsLr hqne there

freguently, and attcnded church there. Olga Martin-llontss k, l-htod

l-n Burke I s Peerage (under her fanlly name of lotghton) for- the ycart

ln gueetlon aa recLding ln glarrLtz. The rEsLdence of Olgr Matrtin-

It{ontes at Blarritr for the y€ar8 Ln gueetlon Le certlfLod to by

thc mayor of BLarrits. Each taxpayer wae lggued a "eartc de ecjonr

de resldent privilegie" (eertif lcate for ataylng aa a prlvilegcd

resident) for thc years ln gueetion. Such dosument ls Lsgucd only
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to pcrnanont rceldcntr and cntltlcs thc holdcr to most of thc

riEhtr of a cltlacn and all thc llabillttce of taxatLon.

6. In thc late 40rc taxpayer had acguLrcd an apartmcnt ln

ParLr to,bo utod durlng vklta thcro.

?, In 1951. the tarprycrr eamo to thc Unltcd $tatcr to

fovl.r thrtr flnancl,al, aff,alra wl,th ltrr. llartln-Montear attornGy.

llhc attorney varned !{r!. Martln-Montcr that ghr wae Ln dangcr of

loetng'tcr Untt.d.,stattl cltlrcnrhtp bccauac of, contlnuoug rcli-

dence abroad for ovcr dlvo ycars (sec I IISC 1484(a) (2)). He

advi.aod hct that to rctatn hcr eltizcnehlp rhc dtould acqulrc a

plaer to ltay ln tbc Unltcd gtatca and vl,rLt thc Unltcd Stater

at lrast onoc a yi?f, .' 
"

8. In 1951 taxpayore purclrarcd a aooparativa apartmcnt at

950 ftfth Avonuo, Now york Ctty for $2O,OOO.OO. llhle had four

roont lncludi.ng t!ilo bcdrooms. ltrcy dtd not ttay thcrc ln 1951,

howovar, but rtaycd at thc Hotcl St. Regrk at a coet of ovcr

$l5rOOO.0O. :[ha apartmsnt was furniehed thercaftcr by frlcndr.

lrho annual rent and utllltLer coct was g4,0oo.oo. Al1 cost! werc

pald dircetly by the taxpayera'| Chlcago attorncye. tFha taxpaycr!

tttycd ln tbn apartmcnt brtcfly ln rg54r 1955r aild 1956. rrhay

rentrd t troon ln thc ram6 butldtng for a Fmnch natd thoy had

brought wlth th€m. tlhc 1956 vLelt wag af,ter tlrc notlfLcatlon

of locr of eitizcnshlp and durlng thts vl.rLt, tha apartn nt ea!

sold.

9. TlhQ taxpayaru rpent thc follorLng tLme in Ncw York State

durtng the ycare in qucctl,onr 1952r noncr 1953r noo6i 1954, 51 dayal
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1955, 34 days t L956, 39 daya.

10 .o1gaMar t l .n . I r ton te8 f l1ed federa1 tax re tu rngaaarec lden t

(form 1O4O) ard patd taxea on a Eeparato return bael.c for each of,

t-tre yearu 1952 through 1955. feidro Marel.n-Irtonter had paid fcderel

taxes for 1952 ar a recldent a!.Len. New York rctu'rnr and .ta:rct uora

patd for the cane years by each taxpayer on a rccLdcnt bagLs.

11. Both ths aequlsltlon of the coopcratLvo alnrtmcnt tnd the

payment of taxes on a reeldent basLs rere ptrt of a largcr plan

pureuant to tha advLce of attorneys, to ectat'lLr'h gufficLent contacLl

wtth the Unlted States to eonvince thc United Statca Detrnrtmcnt of

State that Mrs. Olga lttartln-l{ontes dld reelde ln thc Unltrd Strtcl

and had not expatriated herself. MrE. Ola,UartLndontca, horevetr,

di.d not carry out othor elemente of thc plan and, ln faet, dtd not ,'

even eome to the UnLted strte! tn 1952 and 1953. She statcd ln

August, 1956, that she preferrcd to rdnrln ln Europe end that tt

would be to her own bcst advantagc to glvc up her (lnitod Statcr

eLtizenchl,p.

12. lhe taxpay€re Olga lhrtl.n-Monteg, lrae notlfLcd on

Augnret 27, 1956 by the U.S. Conculatc at Bordeaux, Ftranoe, thlt,

ghc had loat har cLtlaanehlp undar the provieLonc of reotion 352 (at (l)

of the lrnmlgration and Natlonaltty Act of 1952 eE of Dccernbor 24, 1952,

the effcetl.ve date of that aet. A eertLfl"cate of euch lorl of

na t iona l l t y ,da tedDeconrber2o ,1956 ' l s l .ncv idcncoandsuch ]

certLfleat,e rscited as avldence of, the loeg of natlonell.ty ocrtrLn

ataternents made in a paeslrcrt applleatlon, datcd llune 25, 1956, and

I separate affldavLL of the tlxpayor. lfhe Department of etatq of

thc United Statee found that the paaaport of, olga lhrtln-ltontci
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should not have been lseued Ln June, 1954, but that the mattcr

rd untLl aooll ds for ita rcffiltal Lnbeen overlooked untll applleatl.on war ma

il\rne, 1956 .

13. On Jtrne L2, 1959, taxpayen flled ttnely clal.mr for rtfund ,

of federal taxed paid for the yoars Lg52 through 1956 on tha grounds

that they were both nonreaLdent allenr durlng those ycart. lFhcrc

claims wcr€ closed by a notlee of adjustmGnt dated Scptelrrber 6, 1962.

The prellrntnary staternent (forur 1907) of the fedcral rGvenue aEcntf r

repor t r r1 th respec t too1ga t {a r t l .n - ! ton tege ta tcd" raxpayer f t ted
:

elallne for tefund for the perlod beglnnlng Dceembsr n4, 1952, *'lFn' ..

she beeame t nonreatdent lllen, through the eloae of the calenCtir

year 1955....Taltpryer rdrs a nonreeldent alten, rerl.dcnt of FranQOorr

for the ent,ire perlod under conaideratlon". Ths prellmlnary ctttc-

ment wlth rclpect to fsidro Martln-Montca etated, trTlxlrayer ltra
'

a n6nreeldent rl ien. residcnt of France, durlng thc ycare 1952

through 1956 ...o. A tax wae recommended emputed on grors lngqnG.

Taxpayers recelved gubctantlal refunde for eaeh of thc y€ars hcrcln

Lesue. ThLs determlnatl-on nrreessartly dectded that taxpayere did

not beeome U.S. resLdentc in 1951. .:

L4. On November 20, 1963, the taxpay,ers,each ft led a no[lgc:

of change ln taxable Lneqne br the UnLtnd Statsa Trearury Depart- 
.

ment (Forrn Ir-115) for eaeh of thc yetrs hef,p ln gucrtlon and

attaehed thereto the federal notlci'of adJuctment dated S3lrtcmbet 6,

Lg62. ' t  
, ,  :  , ,  , l  , ' .

Ilpon the forcarrcLng flndtngs tnd a1,1 tho evLdenco ln thg caee

The State Tax CqnnnlseLon

PEsEryryt :
A. The taqnyerr nov6r ln fact changed thcLr dqnlella to

Ncrr York. At all tlmeg they lntendsd to maLntaln thelr Blarrltz

had
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resLdence as the prLnelpal centcr of thclr dqucatlc llfc. lFhe

acguLeLtLon of the ![erw York apartment and the formal dcclaratlone. ,

of New York reeldenee on tax returna are LncuffLcLcnt to crtablirh

a ehange of doulctle to Nerp York. (Sec l.tat,ter of Trowbrldgc, 1935,

266 l [  Y .  283)  .

B. lFhe claim for refund La prolrrly baeed upon a notico of

federal. changes under the provlslone of Tax Ilw section 373 (4) .

The purpose of thoee provlel.ona Lg to enable thc Statc to tahe

advantage not, only of fedcral audlts Lnvolvlng the ractlculttton

of numerieal dlata but aleo of federaX. l.rrveattgatiodr of thc BDder-

lying faetual dLaputes whlch gLve rlee to tax liabtllty and whlch

he status of perrona as weLl as Ehe cheraeter of

aesetg and lncore. Furthcrmore, although thc ultl.natse lerue ln the

federal proceeding was {ifferent than in thir'procerdi.ng, .tha {arua

ln thie procecdLng of the fal.lure to eatablieh a ehange of dmlcllc

to Netr York raa necesaarlly determLncd Vy lnpllcation frorn thc

federal detennlnat,lon that these texpaycre dLd not cattblLrh a

ehange l"n *resLd€nee" to the UnLt.d Statea withln the mcaning of

the Internal RavenuG Code rLnce a ehange Ln doml.etle l,nvolvea morc

of a changc tn llvlng cl,rcumetaneoa than &eg a mcrc ehenge of

reeldence (See €r! [ r  Fr ledman 37 T.e.  539 t t  552].

C. fhe appll.eatLong are grantcd and tha fefunde are allor*ed.

DATED: Albanyr New York STATE TAX COE{ISSION

COMI{ISSIONER

C@{MISSIODIER

f\;t^ ^" )6,,"-* '
COttll'[XgSIO![ER
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STATE OF T{EW YORK

STATE TAX COMMISSTON

In the Matter of the Appl icat ion

o f

ISIDRO MARTIN-MONTES

for Revision or Refund of Personal
Income Taxes under Art icle 15 of the
Tax Law for  the year  1952.

In the Matter of the Application

o f

OLGA }IARTTN-MOI{ITES

for Revision or Refund of Personal
Income Taxes under Art icle 15 of the
Tax Law for the years L952 through
1955 .

DETERMINATION

DETERIIIINATION 
/

Each taxpayer having f i led applications pursuant to Section

374 of the Tax Law for refund of personal income taxes imposed by

Article 16 of the Tax Law for L952 with respect to Isidro

Martin-Montes and for J-952 through 1955 with respect to Olga Martin-

Montes and such applications having been denied and a hearing

thereon having been demanded and duly held before Nigel c. Wright,

Hearing Off icer, and the record having been duly examined and

considered,

The State Tax Commission hereby

FTNDS:

1. The issues hesein are (a) whether the taxpayers accomplished

a change of domicile from France to New York during the taxable

years in question, the taxpayers having changed the posit ion they
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took on this issue when f i l ing New York State \ax 
returns to

now assert that no change of domici le occurred, and whether (b)

a refund is  now due when the ord inary l imi ta t ions per iod for '

refunds has already elapsed but when the \ederal authorit ies have

determined that no change of residence from France to New York had

occurred and when the taxpayers have f i led a t imely report of \dera1

changes under Tax Law \ection 373 (4) based on such determination.

2. The New York refunds claimed for Olga Martin-Montes are

in  the  fo l l ow ing  amoun ts :  1952 ,  $29 '357 .29  wh ich  i nc ludes  an

amount paid. on an assessment of September 13, 1955 in the amount

o f  $182 .56  p l us  $14 .61  pena l t y  and  i n te res t ;  1953 ,  $30 ,872 .98

which includes an amount paid on an assessment of September 13,

1955  in  the  amoun t  o f  $155 .81  p lus  $12 .47  pena l t y  and  i n te res t ;

L954 ,  $32 ,595 .48 ;  1955 ,  $30 ,969 .02  wh i ch  unaccoun tab l y  i s  $35 .00

lees than the amount shown on the return for that year. The refund

c la imed  fo r  f s i d ro  Mar t i n -Mon tes  i s  $2 ,506 .88  fo r  1952 .

3. Mrs. Otga Martin-Montes was born in England. She married

a Uni ted States 
\ f t izen,  

Frank J .  Mackey,  in  1920,  and thereby gained

Uni ted States c i t izenship.  Af ter  Mr.  Mackey 's  death in  1927 t rhe

married Antonio de Portago, a Spanish nob1e, and in 1928 moved

to Biarr i tz ,  France,  where she acqui red a res idence -  the Vi l la

Le Pe1ican.  Thereaf ter  her  second husband d ied and in  1943 she

marr ied Is id . ro Mart in-Montes,  a  Spanish nat ional ,  in  B iarr i tz .

She was issued a Uni ted States passpor t  in  1943 af ter  an invest igat ion
*6 n t 

"r*.,*{l*"r, 
p4 -A^-ta,1.rv - ;.4*4 V^,r-'*r-c-

g

. In May L944

taxpayers arrived in the United States as

They returned to Biarr i tz  in  August  L946.

the Vi l1a Car lo t ta ,  in  Biarr i tz ,  and la ter

refugees from the war.

In 1956 they moved into

moved to the Palace
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Hote l ,  St .  Mor i tz ,  Swi tzer land,  and then to  22 Avenue eglant ine,

Lausanne,  Swi tzer land.  S ince 1956 they have been res idents of

Lausanne,  Swi tzer land.

4. Mr. Isid.ro Martin-Montes was in the United States Ln L944

and had declared himself exempt from the Selective Service Act.

In  1951 he entered the Uni ted States on a v is i tor 's  v isa,  but  on

the advice of attorneys, he left the country and attempted to

re-enter  on an immigrahls"  v isa.  This ,  however ,  was denied on the

grounds that  he was ine l ig ib le  for  U.S.  \ i t i r " t r=h ip because of

the L944 draft exemption. fn 1954 he came to the United States

as a "v is i toy ' ( . *

5. The taxpayers had two houses in Biarri lz, France.

The Vi1la Le Pelican had 30 rooms including three l iving rooms and

two dining rooms, one of which could seat over forty people. rt

had four  ter races,  a  garden of  85,000 sguare meters,  and three

garages.  From 1956 taxpayers l ived in  the Vi1 la Car loLta which had

been bui l t  as a guest  house for  the Vi l la  Le Pel ican.  I t

had 21 rooms,  inc lud ing a d in ing room seat ing more than 20 persons.

I t  had three ter races and a garden of  20,000 square meters.  Taxpayers

had 14 household employees at  a l l  t imes,  in  Biarr i tz .  Both houses

were furnished with f ine furniture, antiques and heir i tooms. Tax-

payers were members of many social clubs in Biarri tz, entertained at

their home there frequently, and attended church there. Olga Martin-

Montes is  l is ted in  Burke 's  Peerage (under  her  fami ly  name of  Le ighton)

for  the years in  quest ion as res id ing in  Biarr i tz .  The res idence of

Olga Martin-Montes at Biarri tz for the years in question is cert i f ied

to by the mayor of Biarri tz. Each taxpayer was issued a "carLe de

sejour  de res ident .  pr iv i leg ie"  (cer t i f icate for  s tay ing as a

pr. ivi leged resident) for the years in question. Such document is

/
issued only/ to permanent residents and entit les the holder to most of

!
/
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the r ights  of  a  c i t izen and a l l  the l iab i l i t ies of  taxat ion.

6. In the late 40's taxpayer had acquired an apartment in

Par is  to  be used dur ing v is i ts  there.

7. In 1951 the taxpayers came to the United States to review

thei r  f inancia l  a f fa i rs  wi th  Mrs.  Mart in-Montest  a t torney.  The

attorney warned Mrs. Martin-Montes that she was in danger of

los ing her  Uni ted States c i t izenship bece

abroad for  over  f ive years (  See B USc LaBa b)  e) '1  .  He advised
Ld"

her that to retain her cit izenship she should acquire a place

to s tay in  the Uni ted States and v is i t  the Uni ted States at  least

once  a  yea r .

8. In 1951 taxpayers purchased a cooperative apartment at

960 Fi f th  Avenue,  New york c i ty  for  920,000.  This  had four  rooms

including two bedrooms. They did not stay there in 1951, however,

but  s tayed at  the Hote l  s t .  Regis  at  a  cost  o f  over  g l5 ,ooo.  I t re

apartment was furnished thereafter by fr iends. The annual rent and

u t i l i t i es  cos t  was  94 ,000 .00 .  A l1  cos ts  were  pa id  d i rec t l y  by  the
I

taxpayer$ Chicago attorneys. The taxpayers stayed in the apartment

br ie f ly  in  1954,  1955,  and 1956.  f t rey rented a room in the same

building for a French maid they had brought with them. The 1956

vis i t  was af ter  the not i f icat ion of  loss of  c i t izenship and dur ing th is

v is i t ,  the apar tment  was so1d.

9. The taxpayeiispent the fotlowing time in Newr
dur ing  the  yea rs  i n  ques t i on :  1952 ,  none ;  1953r  Don€ i

days ;  1955 ,  34  days ;  1956 ,  39  days ,

1.0-  o lga Mart in-Montes f i led Federa l  tax returnsr\
' o -
((orm 1040) and paid taxes on a sepgr-ate return basis

of  the years 7952 through 1955.  rs idro Mart in-Montes

\
\edera l  taxes for  r9s2 as a res ident  a l ien.  New york

\

taxes were paid for the same years by each taxpayer on

York State

1954 ,  51

+5
€er a resident

for each

had paid

returns and

-*-::;'

a res ident
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bas i s .

11. Both the acquisit ion of the cooperative apartment and the

payment  of  taxes on a res ident  bas is  were par t  o f  a  larger  p lan

ttr
pursuant to the advice of attorneys, to establish suff icient contf iacts

{4
a

with the United States to convince the United States Department

of State that Mrs. Olga Marti-n-Montes did reside in the United

States and had not  expatr ia ted hersel - f .  Mrs.  Olga Mart in-Montes,

'however, did not carry out other elements of the plan and, in fac.t,

d id  not  even come to the Uni ted States in  1952 and 1953.  She

stated in August 1956 that she preferred to remain in Europe and

that i t  would be to her own best advantage to give up her United

S ta tes  c i t i zensh ip .

L2.  The taxpayer ,  Olga Mart in-Montes,  was not i f ied on

August  27,  1956,  by the U.S.  Consulate at  Bordeaux,  France,  that

she had lost  her  c i t izenship under  the prov is ions of  Sect ion
. 

,*\

I^4a 352 (a)  (2)  o f  the Immigrat ion and Nat ional i ty  Act  o f  1952 as of

b4 ̂'ff'""''l^E
CJU\)'.1Jr'}1-

December 24,  1952,  the ef fect ive date of  that  act .  A Ner t i f icate

' i  o f  such  l oss  o f  na t i ona l t y ,da ted  December  20 ,1956 ,  i s  i n  ev idence

m&ruru
AJune25 ,1956 ,and ' " I f {E { i aav i t o r j r axpaye r .T@

qk vb {tL v'--E'l' >xda ht'Nt'' 
- ?o

*---- :  ", iDepartment 
of State^}es-statsednthat the passport of Olga Martin-

.. *i ," ../s#d* t'
, " 1  

1 , ' " ' ( n ' i ' t ' t * I " , , r  
l u t ^ - + o o  a l , n r r ' r  ' .  s a $  L ^ - - ^  L ^ ^ -  :  - - - - ^ r  :  -  a  ^ F r  L - - !  ! L - !  L a  ^  - - - L' ) ,O* - , r t -  I t {ontes,should not  have been issued in  ,Juner1954 but  that  the mat ter

//- 
. * a'1,'r-e4.fr'r t^'' a'4^ 0*/ fS

- , ' - " . . " . . . * n . ' ' , " , . " " r $ radbdenove r1ookedun t i 17 " ] s@' renewa l i nsune ,1956 .

13. On 'June L2, 1959 taxpayers f i led t imely claims for refund

of \ederal \axes paid for the years 1952 through 1956 on the grounds

that they were both nonlresident al iens during those years. These\:

c la ims were c losed by a not ice of  ad justment  dated Septembet  6,

1962. The prel imi-nary statement t["r* I IOT) of the \ederal \evenue

agends report with respect to Olga Martin-Montes stated ,,Taxpayer

f i led c la ims for  re fund for  the per iod beginning December 24,  !952,
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when she became a nonresident alien, ttrrough the close of the

calendar year 1956 Taxpayer was a nonresident al ien, resident

of France for t?re entire period under considerationl j /  The

prel iminary statement with respect to Isidro Martin-Montes stated,

"Taxpayer was a nonresident al ien, resident of France, during the

years J'g52 ttrrough 1956 ...  " A tax was recommended computed on

gross income. Taxpayers received subslantial refunds for each

of the years here in issue. This determination necessari ly de-

cided that taxpayers did not become U,S. residents in 1951.

4. On November 2O, Lg63, the taxpayers each f i led a notice

of ctrange in taxable income by the llnited States Treasury

for each of the years here in question and attached

ttrereto ttre \eaeral notice of adjustment dated Septembet 6, 1962.

Upon the foregoing find.ings and all the evidence in the case

Tkre State Tax Commission

DETERMINES:

A. The taxpayers never in fact changed ttreir domicile to

New york. At all times they intended to maintain their BLartLEz

residence as the principq&""nter of their domestic I i fe. The

acquisition of the New York apartment and the formal declarations
1?,1,t1 L

of New York residence on tax returns ,i"g unsufficient' to establish

a change of domici le to New York. (See Matter of Trowbridge, 1935,

266  N .Y .  283 )  .

B. Ttre claim for refund is properly based upon a notice of

\ederaf changes under the provisions of Tax l,aw section 373 @) .

Ttre purpose of those provisions is to enable the State to take

advantage not only of \ederal audits involving the recalculation

of numerical data but also of Federal investigations of t tre under-

Iying factual disputes which give r ise to tax l iabi l i ty and which

can involve ttre status of persons as well as the character of

assets and income. Furthermore, alLhough the ult imate issue in

the !'ederal proceed.ing was different than in this proceeding'

(rr-  115
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the issue in this proceeding of the fai lure to establish a

change of domicile to New York was necessarily determined by

implication from the \ederal determination that these tax-

payers did not establish a change in "residence" to the United

States within the meaning of ttre Internal Revenue Code since

a ctrange in domicile involves more of a change in living cir-

cumstances than does a mere change of residence (See e.g.

F r iedman  37  T .C .  539  a t  552 ) .

C. Ttre applications are granted and the refunds are

aIlo,ved.

DATED: Albany, New York STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER

COMMISSIONER
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STITE TArt COI&USSIOI

trn the t|attef of the Appllcatl,on
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ISIDRO llARTrf,-MOmES

for Ravlsl,on or Rcfund of Perronal
Inemc Te:tc! urrder Art,lEIe 16 of the
Trx ltr'r for tlre ycrr 1952.

l f

r :^ l
; ,  a. :

DETTRI&IINIrIOB

DUTBNMTnlfIOH

In thc l|attcr of the llplLcetlon

01,GA UARTIS-UO$TE8

for Rev*rtos or Befund of Ferronrl
Incme Taxsr und6r Artlcle 16 of the

throughf&x I$w for t'he yoaru 1932
lgst .

I

. t

I

t

t ,

I

I

i . , _ l

8a6h taqrayer havlng ftrled appllcatLonr pu-rrutnt to Scctlon 
i ,

374 of the 'l3ax X,arr for refund of peruonal incme taree lopoaed by ir "

ArtLcle 16 of thc Tax law for 1952 with reepeot to lridro

MartlD*tlontea and fqr 1952 through f933 wLth rerpcct to Olga Harttb{., ,. . .

Uontet and ruclr appllcattonr hevtng been dsnLed, and a hearlng
.  t ,  j .  

|  
.  a

theraon haviug bcen denanded and duly het d bofofie [l,gel S. Wrtgrlit. ,,.. i
i  

"  , .  . j :  , : , ,

Boarlqg offLclsrr,'and the record havLug been duly exanlndd and 
' .

consLdered,
' - , .

Itlhe Etrte Tax Cm{atlon hereby , ,

fImS ! '

. . '
, 1. gtr6 l;aisr hepata 'are (a), rtlrether the ta:q)ayert tecpqpltohbd

l ' "  ,  
'  

-

r chrngre of dmlellc frm France to Now York durLng the ta*abls . ,
. j -  

t t ' . - . , i ,

:yG{rrq ,in qugc$lot}, the tnxp{yert,l4vlng ehanped ,thE.po4;glol tiltcy. '',i', ,
.  r '  - ' :  

; .  r i ,  : , : ,  ,
' . :  

.  . " r ,  * '  '  : '  :  t  r  . :  :  .  J  . "  '  . . :  . . -  
: . -  

- .

; . i :  ; 0 . - 1 ' . . ' : u .  I  -  r j ; i ' ,  : . j $  i " - . i :  :  r . ' \ . .  :  1 i , . , , - '  '  
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sotel, st. HorLttl grvl,ttErlan*r,-sBd-then to 22 Avsnue Eglanttric'r'
i  : . '  , . , , . ' t , . . ; "  ,  

'  | ,  
. . 1

Iauganne, $d.trerland, Slncc 1956.they bave baon r€sldcnts of ,_ ̂." '

Uruslnner swf,taorland. :
I

4. t'trr .frtdro $artl,s-t{ontec lrms Ln the tlnLted Stateg lA tp{d : r.-
. . . ' .

' . ' . :
and had declwed htnrelf cxqpt fron thc Selectl,vc, ServLee- fgt. 

r^ -.
. l : . _ .  , . .  , _ .  - _

In19$1heentsredt .heUbi t .sd8ta te l .onavt r l l , to r , lv l . ta1 . .Dnr ton
)  '  :  . : . . " , '  

'

ths advLce of tttornoyt, ta left thE eountry and attmptcd. to , :

, 39 ry tha nalnr of BlarLts r aach tarrpayer sat Lstued a r '-clrtc :dij. ' t
. 1

,.r.eJ6rlr ,d1.9 rer${ortt, nbJ[virfgi,c{ (sert{fteitci'f,or"rtrlrlnE l! a ] -l' ,
: , ' :

tbrtnltaged reeidsnt) {'or the yeate Ln qtrertlon. sush doqtwqrt'it,';.

l,reued only to' potaaneat fcrideatt and entitles the bldpr'tb 
'tottr 

lbe. "
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ther l .ghtgofac . | ' t l ' zenanda1l th€1tabt1 t t {eaof , t txa t l .on j .

' 6. trn tho late 4Q's taxpayer lrad acgnired tn apartnentlis'

Farlg te bs ured'aurfuB virl,tr therc.
f

7. In ,Ig51:: the ,larqtyerr cane tq, ,thc Un{tad Stater to r&Lcw
'

thelr flnancl.al tffaLr; Wtth'ltr!.x llartfur-tlolrterr attoftreyr ftre

hor thrt to rataln her cLtLrenrhlp ahc rhould acqulra e plrec
t:

to rtay ln the &rtt{td'statbr' ane drrt the or{ted stater at' lclat .'

,  , i '

1

I

onc(l a yeatr.

. 8. In 195I taxpayere purehased a coo;rentLve apartnent at
'

960 Flfth Avenuee Heu york clty for g20"0O0. IhLe had four 106!
' ' f ,

lncludlng trlo bedrosra. 
,** 

dld aot etay therc tn 1951, hwavor,

bui atayed at the Eotel St. Reg!.e at a eort of ovor gl3rOOO. ,lIhc

apart"uent wae furnlched theneafter by frl,endl. lilro encrurl rent and . .
:  

'  . . : , ,

rs,{lttles coit: rrar gcrooo;0,0. All aortr wotrsf pqtd:dl,rectly lul{ itt$.,,;'01."

taxlnyer'c Chicago ettorney!. Ttre taxpaycrs etayod ln the alnrtnent

brlefly Ln t 954, I9gS, and 1936. 1[hey ranted r ros ia. thc eanc ,

butldlnc f,or a' Frcneh nqld tbelz had brought wlth tbeni he rgE6 , ,,,

vLglt wee after the notl,fl.eatLon of lora of cLtLsenrhlp and durlng tlrLr

vteltr the apcrtnsnt ryaa told. l : . r

.  ,  '  . :  : .  .  '

9r Elre tlrryayer sprant the f,olX,orring t,tnc In Seu york g.trtc 
' t:-'';.

:

durtngr the yeari l" quertlonr 1952i nonet l953r non€r lgg-4r',,,i! i. ,,, , '"' '  
' i  

' i  ' ' ' :  
t : : " ' :  

i  " " 1  |  l  : 1.  . :  . t i ; . , . ; :  
, " . : .  , .  , ,  

, :

dayr l ,1955 ' :caa1rar19s6r39daye ' ' -
'

lO' olga llarltln-tlontea:flled Federal tax retufui,for a rctLds6g.,''. ,'
' t ' .  

" : i  

'

(forn lo4o) and patd taxes on a eeperate return b,acLs for eaeh 
' ' 

' ,,
- - '  -  -  .  . ,  ,

of the yearr 195? tbrough lgsg. reLdro Martln-!{ontee had piid ,, :
. , i

Foderal taxel roi .igge aa a retLdent arien. Nq, york icturnr ind ,tt' 
''

taxeg htere pald for the aane:.yeatrr by each taxpayqr on r reildont 
t ,.'".,

: ' .
l
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11. Both the aeguicltlon of the cooperatLve apartocnt aird the

paylnent of taxca on a rer{dent baelr lrero part of a larger plu

pur;uant to the advLce of attorneyr, to ertablLeh ruf,flclant oontraetr

wtth the ttnl,tcd Statss to convLnce the un{ted Statcr Dcpartncnt

of Stato that llrt. Olgra t{artln-tlontct dld rcelde'l.n the tthltod ,,,.

Statec and had not expatrLated hercelf. tfi!. Olgr HartLn-tbntel,

borsever. dld not carry out otherreleqenta of the plan {nd, Ln faet

dtd not oven com€ to the rJntted glltea tn l9i2 aad 1953-. sthe '

ctetcd in Augurt 1956 that ehe prefeued to rena{n Ln Europe and

thlt lt wouLd to to her
. l

Strtes eLtt aenlhlp.

wn beet adventagc to glve up.bef llnlted, : '



. i

r.ltdcnce at ttrc prLnel.plr cotrr of thdr dmcrtl,e ll,fc. fre
: .

requirltJ.on of tlbr sq York tpratncnt rnd Ghc fonrl dcslrnt{onr

of itrlg. 1'rrta rrri{aE*, gn,:tln trturnr {ri'wra.fff"c{5nt to rrtrp-ilrh 
'

:  . ' ) ,  , . ,  " i  1 . ,  -  , .  .  ' , ' , ' t ' . " i  
, , t ' . . i  , ' "  :  : , r .  : l

r clrengro of daLELlo to Hsr York. (8.G tlrttor ol lsrsrrbtLdgo, lg3!r
;

tg6  r .Y .  2g3) ,  :  !

?tdrrrl clrrngu undor Si Broolrloar of Sr{ tmv gctton 3?t (41 !
8ro purporc of thore provLr!,onr 1r to .nrble tfrr Btrtc to trlrr

, -i,

rdvrntrgc not only of flderal rudLtr lnvolvtng tbc rocil6ulrtl0d'i;" ' .
' . "

of nrrncriorl drtt but aleo of Fcdcrrl lnrrutlgttLone of ttrc undr*.

ty tnglrctuaId{cput , r r r f t lc lh:gt .vt r l .er . to! t , t1tab1rt tyarradrkh1. ]

lc rtttur of lrGrs&r er rcll er tbc charaettt o!

lrrrtr ud Lacmc. Furttureror althougft tlrr ultLnetr Llruc,in 1 :

thr fclrtrl proardlnE rrr Ctf,f,rrmt ttun ln thte proocrdltrg,
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thc,.lcruc ln'tlrtr procaodtnE ol trbr !*l,Iurc to crtablttb r

crhengrr of donlellr to Icu York war nccourrl.ly dctotnln.d Dry

lryltcrtton frm tlrc lcdcrrl dstrrulartlosr thrt tbmo tc!r-
'  t "

pry.rr dltdt not r*rtrbtt.h 'a cihrngr Ln "EllLdscc" to tlhc thtt|f
' :
Strtaa vit$ln the ueanlng o! tho Intornrl Ravonuo Codc rLnot

r cbengre ra domLol,l.e Lnrr6lvcr noro of a ctrr,nEc La llytng €tf.

aretttncrr thrn dOrr I n fr chargo of nrl{rlag ,(8lc crgr ;
) t '

Frtr&ra 3? T.C. 539 rt tt2l.

c. Sro appiicattonr rac Earntcd ud thc refuda aar

rIlffi.
., 

.r._ , ,;. l

Of,8$r' Albrqy, N.r York

coDo|ISgreiln
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