‘ MEMORANDUM

T0 : Commissioners Gallman and Manley
FROM Commissioner Koerner
SUBJECT: Isidro and Olga Martin-Montes

This hearing involved claims for refunds for Olga
Martin-Montes as fcllows: '

1852 $29,357.28
1953 - 30,872.98
1954 - 32,595.48
1855 - 30,969.02

and the claim of Isidro Martin-Montes for $2506.88 for 1952,

Similar claims for refunds of income taxes for these years
were filed with the Federal Government and approved. It was
the opinuon of our hearing cfficer that the claims should be al-
lowed in full. The total of these claims was in excess of
$125,000, plus interest.

1 discussed this matter with the attorneys for the tax-
payers and they have agreed to compromiée their claims for
the sum of $75,000, plus interest, to be computed on each
year from date tax was paid based upon that portion of the
claim that the amount of the seitlement bears to the total
amount of the claims.

1 recommend that this settlement be approved.

PR T TR [ N W

cotUTIIIONER

june 13, 1972 /
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

of

ISIDRO MARTIN-MONTES : DETERMINATION

for Revision or Refund of Personal Income
Taxes under Article 16 of the Tax ILaw for
the Year 1952,

In the Matter of the Application

of

s

OLGA MARTIN-MONTES : DETERMINATION

for Revision or Refund of Personal Income
Taxes under Article 16 of the Tax ILaw for
the Years 1952 through 1955. :

Each taxpayer having filed applications pursuant to section
374 of the Tax Law for refund of personal income taxes imposed by
Article 16 of the Tax Law for 1952 with respect to Isidro Martin-
Montes and for 1952 through 1955 with respect to Olga Martin-Montes
and such applications having been denied and a hearing thereon
having been demanded and duly held before Nigel G. Wright, Hearing
Officer, and the record having been duly examined and considered,

The State Tax Commission hereby

FINDS:

1. The issues herein are (a) whether the taxpayers accomplished
a change of domicile from France to New York during the taxable
years in question, the taxpayers having changed the position they

took on this issue when filing New York State tax returns to now

assert that no change of domicile occurred, and whether (b) a refund
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is now due when the ordinary limitations period for refunds has
already elapsed but when the federal authorities have determined
that no change of residence from France to New York had occurred
and when the taxpayers have filed a timely report of federal changes
under Tax Law section 373(4) based on such determination.

2. The New York refunds claimed for Olga Martin-Montes are in
the following amounts: 1952, $29,357.28, which includes an amount
paid on an assessment of September 13, 1955, in the amount of
$182.56 plus $14.61 penalty and interest; 1953, $30,872.98, which
includes an amount paid on an assessment of September 13, 1955, in
the amount of $155.81 plus $12.47 penalty and interest; 1954,
$32,595.48; 1955, $30,969.02, which unaccountably is $35.00 less
than the amount shown on the return for that year. The refund claimed
for Isidro Martin-Montes is $2,506.88 for 1952.

3. Mrs. Olga Martin-Montes was born in England. She married
a United States citizen, Frank J. Mackey, in 1920, and thereby gained
United States citizenship. After Mr. Mackey's death in 1927 she
married Antonio de Portago, a Spanish noble, and in 1928 moved to
Biarritz, France, where she acquired a residence - the Villa Le
Pelican., Thereafter her second husband died and in 1943 she married
Isidro Martin-Montes, a Spanish national, in Biarritz. She was
issued a United States passport in 1943 after an investigation into
her residence in German-occupied France revealed no basis for expa-
triation. In May, 1944, taxpayers arrived in the United States as
refugees from the war. They returned to Biarritz in August, 1946.
In 1956 they moved into the Villa Carlotta, in Biarritz, and later

moved to the Palace Hotel, St. Moritz, Switzerland, and then to
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22 Avenue Eglantine, Lausanne, Switzerland. Since 1956 they have
been residents of Lausanne, Switzerland.

4. Mr. Isidro Martin-Montes was in the United States in 1944
and had declared himself exempt from the Selective Service Act. 1In
1951 he entered the United States on a visitor's visa, but on the
advice of attorneys, he left the country and attempted to reenter
on an immigrant's visa. This, however, was denied on the grounds
that he was ineligible for U.S. citizenship because of the 1944
draft exemption. 1In 1954 he came to the United States as a "visitor".

5. The taxpayers had two houses in Biarritz, France. The Villa
Le Pelican had 30 rooms including three living rooms and two dining
rooms, one of which could seat over forty people. It had four
terraces, a garden of 85,000 square meters, and three garages. From
1956 taxpayers lived in the Villa Carlotta which had been built as
a guest house for the Villa Le Pelican. It had 21 rooms, including
a dining room seating more than 20 persons. It had three terraces
and a garden of 20,000 square meters. Taxpayers had 14 household
employees at all times, in Biarritz. Both houses were furnished
with fine furniture, antiques and heirlooms. Taxpayers were members
of many social clubs in Biarritz, entertained at their home there
frequently, and attended church there. Olga Martin-Montes is listed
in Burke's Peerage (under her family name of Leighton) for the years
in question as residing in Biarritz. The residence of Olga Martin-
Montes at Biarritz for the years in question is certified to by
the mayor of Biarritz. Each taxpayer was issued a "carte de sejour
de resident privilegie" (certificate for staying as a privilegéd

resident) for the years in question. Such document is issued only
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to permanent residents and entitles the holder to most of the
rights of a citizen and all the liabilities of taxation.

6. In the late 40's taxpayer had acquired an apartment in
Paris to be used during visits there.

7. 1In 1951 the taxpayers came to the United States to
review their financial affairs with Mrs. Martin-Montes' attorney.
The attorney warned Mrs. Martin-Montes that she was in danger of
losing her United States citizenship because of continuous resi-
dence abroad for over five years (see 8 USC 1484 (a) (2)). He
advised her that to retain her citizenship she should acquire a
place to stay in the United States and visit the United States
at least once a year.

8. 1In 1951 taxpayers purchased a cooperative apartment at
960 Fifth Avenue, New York City for $20,000.00. This had four
rooms including two bedrooms. They did not stay there in 1951,
however, but stayed at the Hotel St. Regis at a cost of over
$15,000.00. The apartment was furnished thereafter by friends.
The annual rent and utilities cost was $4,000.00. All costs were
paid directly by the taxpayers' Chicago attorneys. The taxpayers
stayed in the apartment briefly in 1954, 1955, and 1956. They
rented a room in the same building for a French maid they had
brought with them. The 1956 visit was after the notification
of loss of citizenship and during this visit,vthe apartment was
sold.

9. The taxpayers spent the following time in New York State

during the years in dquestion: 1952, none; 1953, none; 1954, 51 days:




1955, 34 days; 1956, 39 days.

10. Olga Martin-Montes filed federal tax returns as a resident
(Form 1040) and paid taxes on a separate return basis for each of
the years 1952 through 1955. 1Isidro Martin-Montes had paid federal
taxes for 1952 as a resident alien. New York returns and taxes were
paid for the same years by each taxpayer on a residen£ basis.

11. Both the acquisition of the cooperative apartment and the
payment of taxes on a resident basis were part of a larger plan
pursuant to the advice of attorneys, to establish sufficient contacts
with the United States to convince the United States Department of
State that Mrs. Olga Martin-Montes did reside in the United States
and had not expatriated herself. Mrs. Olya Martin-Montes, however,
did not carry out other elements of the plan and, in fact, did not
even come to the United States in 1952 and 1953. She stated in
August, 1956, that she preferred to remain in Europe and that it
would be to her own best advantage to give up her United States
citizenship.

12. The taxpayer, Olga Martin-Montes, was notified on
August 27, 1956 by the U.S. Consulate at Bordeaux, France, that
she had lost her citizenship under the provisions of section 352 (a) (2)
of the Immigration and Nationality Act of 1952 as of December 24, 1952,
the effective date of that act. A certificate of such loss of
nationality, dated December 20, 1956, is in evidence and such
certificate recited as evidence of the loss of nationality certain
statements made in a passport application, dated June 25, 1956, and
a separate affidavit of the taxpayer. The Department of State of

the United States found that the passport of Olga Martin-Montes
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should not have been issued in June, 1954, but that the matter had
been overlooked until application was made for its renewal in
June, 1956.

13. On June 12, 1959, taxpayers filed timely claims for refund
of federal taxes paid for the years 1952 through 1956 on the grounds
that they were both nonresident aliens during those years. These
claims were closed by a notice of adjustment dated September 6, 1962.
The preliminary statement (Form 1907) of the federal revenue agent's
report with respect to Olga Martin-Montes stated "Taxpayer filed
claims for refund for the period beginning December 24, 1952, when
she became a nonresident alien, through the close of the calendar
year 1956....Taxpayer was a nonresident alien, resident of France...
for the entire period under consideration". The preliminary state-
ment with respect to Isidro Martin-Montes stated, "Taxpayer was
a nonresident alien, resident of France, during the years 1952
through 1956 ...". A tax was recommended computed on gross income.
Taxpayers received substantial refunds for each of the years herein
issue. This determination necessarily decided that taxpayers did
not become U.S. residents in 1951.

14. On November 20, 1963, the taxpayers each fileé a notice
of change in taxable income by the United States Treasury Depart-
ment (Form IT-115) for each of the years here in question and
attached thereto the federal notice of adjustment dated September 6,
1962.

Upon the foregoing findings and all the evidence in the case

The State Tax Commission

DETERMINES:

A. The taxpayers never in fact changed their domicile to

New York. At all times they intended to maintain their Biarritz
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residence as the principal center of their domestic life. The
acquisition of the New York apartment and the formal declarations
of New York residence on tax returns are insufficient to establish
a change of domicile to New York. (See Matter of Trowbridge, 1935,
266 N.Y. 283).

B. The claim for refund is properly based upon a notice of
federal changes under the provisions of Tax Law section 373 (4).
The purpose of those provisions is to enable the State to take
advantage not only of federal audits involving the recalculation
of numerical data but also of federal investigations of the under-
lying factual disputes which give rise to tax liability and which
can involve the status of persons as well as the character of
assets and income. Furthermore, although the ultimate issue in the
federal proceeding was different than in this proceeding, the issue
in this proceeding of the failufe to establish a change of domicile
to New York was necessarily determined by implication from the
federal determination that these taxpayers did not establish a
change in "residence" to the United States within the meaning of
the Internal Revenue Code since a change in domicile involves more
of a change in living circumstances than des a mere change of
residence (See e.g. Friedman 37 T.C. 539 at 552).

C. The applications are granted and the refunds are allowed.

DATED: Albany, New York STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER

Wt oo —

COMMISSIONER




STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

of :
ISIDRO MARTIN~-MONTES ¢ DETERMINATION
for Revision or R2fund of Personal Income t
Taxes under Article 16 of the Tax Law for
the Year 1952, H

In the Matter of the Application

of R SERRTEY SRS |
OLGA MARTIN-MONTES ] DETERMINATION
for Revision or Refund of Personal Income . ¢
Taxes under Article 16 of the Tax Law for
the Years 1952 through 1955, K

Each taxpayer having'filed applications puraugnt to section
374 of the Tax law for refund of personal income taxes imposeé by
Article 16 of the Tax Law for 1952 with respect to Isidro Martin-
Montes and for 1952 through 1955 with respect to oign Martin-Montes
and such applications having been'denied'and a heafing thereon
having been demanded and duly held before Nigel G. Wright.}Hearing
Officer, and the record having been duly exaﬁined and considered,

The State Tax Commission hereby

FINDS:

1. The issues herein are (a) whethervthe taxpayers acdbmplilhedk
a change of domicile from France to New Ybfk during theﬁ@gxgb}é
years in question, the taxpayers having changed the positlon t hey
took on this issue when filing New York State tax rétufns to how ’

assert that no change of domicile occurred, and whether (b) a refund
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is now due when the ordinary limitations period for refunds has
already clapsad but when the federal authorities have determined

that no. change of recidonce from France to New York had occurred

and whon tha taxpayera have filcd a timely report of federal ghanges
under Tax Law section 373(4) based on such determination.

2. The New York refunds claimed for Olga Martin-Montes are in
the foiiowing amounésf 1952, $29;357.28;}which includes an amount
paid on an assassmcnt of Septcmbcr 13, 1955. in the amount of
$182 56 plus $14.61 penalty and interest; 1953, $30,872,98, which

,includes;an amoun; paid on an assessment of September 13, 1955, in
o the ?mouﬁt of $155.81 plus $12;47 ﬁenalty and interest; 1954,
$32.595.48: 1955',$3°'969'02‘ which’unaccountably is $35.00 less
than the amount shown on the return for that year. The refhnd\claimed
for Isidro Martin-Montes is $2,506.88 for 1952. |

3. Mrs. Olga Martin-Montes was born in England. She married

a Unitbd sﬁatan citizen, Frank J. Mackey, in 1920, And thereby gained
| Unit@ States citimsenship. After Mr. Mackey's de#_t:h in 1927 she
married Antonio de Portago, a Spanish noble, and in 1928 moved to
Biarrits, Fréncg, where she acﬁuired a reéidencc - the Villa Le
Pelican. Thereafter her second husband died and in 1943 she married
Isidro Martin-Montbs. a Spanish nationAI. in Biarritz. She was
issued a United States passport in 1943 after an investigation into
“her residence in Germanfoccﬁpied France revealed no basis for expa-
triation. 1In May; 1944, taxpayers arrived in the United States as
refugges from}the war. They returned to Biarritz in August, 1946.

'In 1956 they moved into the Villa Carlotta, in Biarritz, and later

»meod to the Palace Hotel, St. Moritz, Switzerland, and then to
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22 Avenue Eglantine, Lausaﬁne, Switzeﬁlaﬁd; 'Since‘1§56 the_y’.ha'ir‘cm~
been residents of Laﬁsaﬁné} Switzerland.'”k |
4. Mr. Isidfofﬁaftin;Montea‘ﬁas in the United séatéévin 19;4

and had declared himself exempﬁ‘from'the Selective Service A¢t.~ Ih X
1951 he entered the United States on a visitor's Qisa, but oh the
advice of attorneys, he left the country and attempted to reéﬂter,
on an immigrant's visa. This, however, was éehied on the'grouﬁds
that he was ineligible for U.S. citizenship hec@use of thé i94£,
draft exemption. 1In 1954 he came to the United States as a "Viéitor?;

| 5. The taxpayers had tﬁo houses in Biarritez, France. The Villa .
Ie Pelican had 30 rooms including three living rooms and two dining
rooms, one of which could seat over forty people. It had four
terraces, a garden of 85,000 square meters, and‘thrée garage¢.> From;
1956 taxpayers lived in the villa Carlotta which had been built #lt_
a guest house for the Villa Le Pelican. It had 21 rqoma,éiﬁcluding‘,
a dining room seating more than 20 persons. It had,threé’terracqs
and a garden of 20,000 square meters, Taxpayers had 14 household
/employees at all times, in Biarritz. Both hogses were furnished
with fine furniture, antiques ahd heirlooms. faxpafefs wére,ﬁembers‘i
of many social clubs in Biarritg, entertained at their home there
frequently, and attended church theré. Olganartin~Montes ;3 ¥isthdiv
in Burke's Peerage (under her family name of Leighton) fpfgth§:§§§rs
in question as residing in Biarritz. ‘The residence of Olga Martinf"

Montes at Biarriﬁg for the years in question is certified to by

the mayor of Biar?itz. Each taxpayer was issued a “carte de gejdur
de resident privilegie" (certificate for étaying as a privileged

resident) for the years in question. Such document is issued on1y
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ﬁo.permaheﬁt-fesidenta and entitles the holder to most of the
rights éf a citizen and all the liabilities of taxation.

6; 'In'th§ late 40's taxpayér'had acquired an apartment in
Paris to be used during visits there. |
| ;'7.“ In 1951 £h§ taxpéycrs‘camerto the United States to
review their financial affaixélwith.mrs. Martin-Montes' attornqy.
The attbtney warned Mrs, Martin-Montes that she was in danger of
losing hcr Unit-d staten citizenship becau-e of continuous resi-
dence abroad for over £ive yaars (see 8 USC 1484(3)(2)) He
ygdvisod her thatng'rotain_her citizannhip she phould acquire a
place to stay in the United States and visit the United States
at least once a year, |

8."in}1951'taxpayerl purchased a cooperative apﬁrtment at
960 Eifth Avenue, New York City for $20,000.00. This had four
toom§ 1ncluding two bedrooms. They did not stay there in 1951,
ﬁdﬁnvar. but stayed at the Hotel St. Regis at a cost of over
- $15,000.00. The‘apartmant was furnished thereafter by friends,
~ The annual rent‘ahd utilities cost waa;$4.000.00. ‘Ail costs were
paid dirqctly'by the taxpayers' ch;eago attorneys. The taxpéyers
,@tayad in the apartment briefly in 1954, 1955, and 1956. They
rented ﬁrroom in the same buiiding for § Frcnch maid»they had
brought with them. The 1956 visit was after the notification
of 1osa,q£ citizenship aﬁd during this visit, the apartmant was
:aold.

9. The taxpayers spent the following time in New York State

during the years in question: 1952, none; 1953, none; 1954, 51 days:



1955. 34 days: 1956, 39 days.
| 10. Olga Martin-Montes filed federal tax returns as a resident
(Form 1040) and paid taxes on a separate return basis fordeach of
the years 1952 through 1955. 1Isidro Martin-Montes had paid federal
taxes for 1952 as a resident alien; Néw’York«returna and taxes were '
paid for the same years by each taxpayer on a rasidant baaia.y
11. Both the acquisition of the cooperativo apartment and the
payment of taxes on a resident basis were part of a 1argar plan
pursuant to the advice of attorneys, to establish sufficient contacta
with the United States to convince the United States Department of
State that Mrs. Olga Martin-Montes did reside in the Unitod'Stataa
and had not expatriated herself. ~Mra; Obanﬁartin~Montaa(fhovaier,d
did not carry out other elements of the pian and, in fact,bdid not'-‘
even come to the United States in 1952 and 1953, Sha stated'in
August, 1956, that she preferrad to remain in Europe and that it
would be to her own best advantage to give up her United States
citizenship. | |
12, The taxpayer, Olga Martin-Montes, was notified on

August 27, 1956 by the U.S. Consulate at Bordeaux, France, that

she had lost her citizenship under the provisions of aeotion 352(a)(2)
of the Immigration and Nationality Act of 1952 as of December 24, 1952,»
the effective date of that act. A certificate of such loaa of
nationality, dated December 20, 1956, is in evidence and sucht‘
certificate recited as evidence of’the 1oéa of nationality cartain,
 statements made in a passport application, dated June 25,‘1956. aad

a separate affidavit of the taxpayer. The Department of statq‘of

the United States found that the passport of Olga Martin~Montoa
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should not have been issued in June, 1954; but that the mattgr‘ﬁad,v
been overlooked until application was made for its tepewal in
June, 1956, | | ‘

13. On Juné'lz; 1959. taxpayers filed timely claimﬁ for rofﬁnd - ,ff 
of federal taxes paid fér the years 1952 through 1956 on the gréunda
that they were both nonresident aliens duringbthose years. ‘Th§le
claims were closed b& a notice of‘adjustment dated September 6.‘1952;~
The«préliminary statement (Form 1907) of the federgi revenueLag¢n€9éE
'kreport with respect to Olga Martin—Montés statedf"Taxpayer'giled
claiﬁs for refund for the period beginningVDecember‘24; 1952;,wﬁ§n";}'
she became a nonresident alien, through the close of the cﬁlendhf ;[A
vear 1956....Taxpayer was a nonresidént alien, resident of Ffahéé.;a”'
fpr the entire period under consideration“. The preliminary ?tat§¥j
ment with respect to Isidro Martin-Montes stated, "Tﬁxpayor wnévv
a nonresident alien, resident of France, during the years 1352,
through 1956 ...". A tax was recommended computed on grois'inéqme;i
Taxpayers receivéd substantial refunds for each of the years'ﬁercin'
issue. This determination n~cessarily decided that taxpayara 616 ~ |
not become U.S. residentb in 1051, | |

14. 'On November 20, 1963, the taxpaye:s:each fi1éd a,notice;7
of change in taxable income hy~the United States Treasury Deparé~. 
ment (Form IT-115) for each of the years here in question and
attached thereto the federal notice ‘of adjustment dated Soptember 6,'
1962. | , | » B

Upon the fo;egQidé éindih;§ and all the evidence inﬁ7the:;§ae

The State Tax COmmissiOn | |

DETERMINES:

: A. The taxpayers never in fact changed their domicile to

New York. At all times they intended to maintain their Biarritz 2
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residence as the principal center of their domestic life. The

acquigition of the New York apartment and the formal decla:atiana',J

of New York residence on tax returns are instfficiont toi'estﬁblioh »-,: B

a changé of domicile to New York. (See Matter of Trowbridéc;v1935;
266 N Y. 283). o |
B. The claim for refund is prOperly ﬁaued ﬁpon a notice of s
federal changes undef the provisions of Tax Law section 373(4); \
The purﬁose of those proviaidns is to enable the State to takg
adéantage not only of federal audits invol&ing the iecalculaéiah
of numerical data but also of,f@déra1>vidﬁeggfgééidﬁi'ofvtﬁe undq:év
llying factual disputes which give risé to tax liﬁbility and which o

can involve the status.of persons as wall -as tha character of

assets and income. Furthsrmore. although the ultimate issue in the‘, k

federal proceeding was dlfferent than in this’ prOceoding. Ehe isnuefﬁ

in this proceeding of the failure to establish a change of domicile
to New York was necesaarily determined by implicaiion from the :
federal determination that thes% taxpayers aia not establilh a
change in “residence" to the Unitod States within the meaning of
the Internal Revenue COGe‘aince a change in domicilh"involvei more
of a change in living‘circumstances than dbes a mefgvchangé of
residence (See e.g. Friedmén 37 T.C. 539 at 552). |

C. The applications are grantod and the rcfunda are all&wed., .

 DATED: Albany, New Ycrk STATE TAX commzss:ou ‘

 COMMISSIONER

COMMISSIONER

COMMISSIONER







STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o

of

ISIDRO MARTIN-MONTES

DETERMINATION
for Revision or Refund of Personal :
Income Taxes under Article 16 of the
Tax Law for the year 1952. :
In the Matter of the Application :
of 2
OLGA MARTIN-MONTES :
DETERMINATION

for Revision or Refund of Personal
Income Taxes under Article 16 of the
Tax Law for the years 1952 through
1955.

Each taxpayer having filed applications pursuant to Section
374 of the Tax Law for refund of pe;sonal income taxes imposed by
Article 16 of the Tax Law for 1952 with respect to Isidro
Martin-Montes and for 1952 thro;gh 1955 with respect to Olga Martin-
Montes and such applications having been denied and a hearing
thereon having been demanded and‘duly held before Nigel G. Wright,
Hearing Officer, and the record having'been duly examined and
considered,

The State Tax Commission hereby

FINDS:

1. The issues herein are (a) whether the taxpayers accomplished

a change of domicile from France to New York during the taxable

years in question, the taxpayers having changed the position they
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took on this issue when filing New York State &?x returns to.
now assert that no change of domicile occurfed, and whether (b)
a refund is now due when the ordinary limitations period for :
refunds has already elapsed but when the‘kederal authorities have
determined that no change of residence from France to New York had
occurred and when the taxpayers have filed a timely report of\iederal
changes under Tax Law Section 373 (4) based on such determination.

2. The New York refunds claimed for Olga Martin-Montes are
in the following amounts: 1952, $29,357.28 which includes an
amount paid on an assessment of September 13, 1955 in the amount
of $182.56 plus $14.61 penalty and interest; 1953, $30,872.98
which includes an amount paid on an assessment of September 13,
1955 in the amount of $155.81 plus $12.47 penalty and interest;
i954, $32,595.48; 1955, $30,969.02 which unaccountably is $35.00
less than the amount shown on the return for that year. The refund
claimed for Isidro Martin-Montes is $2,506.88 for 1952.

3. Mrs. Olga Martin-Montes was born in England. She married
a United States g}tizen, Frank J. Mackey, in 1920, and thereby gained
United States citizenship. After Mr. Mackey's death in 1927 she
married Antonio de Portago, a Spanish noble, and in 1928 moved
to Biarritz, France, where she acquired a residence - the Villa
Le Pelican. Thereafter her second husband died and in 1943 she

married Isidro Martin-Montes, a Spanish national, in Biarritz.

~ She was issued a United States passport in 1943 after an investigation

p«u; ﬂ&a.ﬁLMdumwb ﬂw_zhvw*m ¢¢¢q44ul ?wiwbb<IUM~MMLJ.4~T”_444A4
of—thre—pessibility Of voluntary expatriatioa-revealed extenuating

&MW

Lncumstances,£oﬁ~a_s:ay_undex”ﬁenmanneeeupetéen. In May 1944

taxpayers arrived in the United States as refugees from the war.
They returned to Biarritz in August 1946. In 1956 they moved into

the Vvilla carlotta, in Biarritz, and later moved to the Palace
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Hotel, St. Moritz, Switzerland, and then to 22 Avenue Eglantine,
Lausanne, Switzerland. Since 1956 they have been residents of
Lausanne, Switzerland.

4, Mr. Isidro Martin-Montes was in the United States. in 1944
and had declared himself exempt from the Selective Service Act.

In 1951 he entered the United States on a visitor's visa, but on

the advice of attorneys, he left the country and attempted to

re-enter on an immigranés‘ visa. This, however, was denied on the
grounds that he was ineligible for U.S. &itizenship because of
the 1944 draft exemption. In 1954 he came to the United States
as a "visitorlw

5. The taxpayers had two houses in Biarritz, France.
The Villa Le Pelican had 30 rooms including three living rooms and
two dining rooms, one of which could seat over forty people. It

had four terraces, a garden of 85,000 square meters, and three

‘garages. From 1956 taxpayers lived in the Villa Carlotta which had

been built as a guest house for the Villa Le Pelican. It

had 21 rooms, inciuding a dining room seating more than 20 persons.

It had three terraces and a garden of 20,000 square meters. Taxpayers
had 14 household employees at all times, in Biarritz. Both houses
were furnished with fine furniture, antiques and heirtooms. Tax-
payers were members of many social clubs in Biarritz, entertained af
their home there frequently, and attended church there. Olga Martin-
Montes is listed in Burke's Peerage (under her family name of Leighton)
for the years in question as residing in Biarritz. The_residence of
Olga Martin-Montes at Biarritz for the years in question is certified
to by the mayor of Biarritz. Each taxpayer was issued a "carte de
sejour de resident privilegie" (certificate for staying as a
privileged resident) for the years in question. Such document is

issued only/to permanent residents and entitles the holder to most of
i
/
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the rights of a citizen and éll the liabilities of taxation.

6. In the late 40's taxpayer had acquired an apartment in
Paris to be used during visits there.

7. In 1951 the taxpayers came to the United States to review

their financial affairs with Mrs. Martin-Montes' attorney. The

_attorney warned Mrs. Martin-Montes that she was in danger of
losing her United States citizenship because of continuous residence

wfwigy abroad for over five years ( See 8 USC l484(ai’}2)). He advised
her that to retain her citizenship she should acquire a place
to stay in the United States and visit the United States at least
once a year.

8. In 1951 taxpayers purchased a cooperative apartment at

960 Fifth Avenue, New York City for $20,000. This had four rooms
including two bedrooms. They did not stay there in 1951, however,
but stayed at the Hotel St. Regis at a cost of over $15,000. The
apartment was furnished thereafter by friends. The annual rent and
utilities cost was $4,000.00. All costs were paid directly by the
taxpayerSé Chicago attorneys. The taxpayers stayed iﬁ the apartment
briefly in 1954, 1955, and 1956. They rented a room in the same
building for a French maid they had brought with them. The 1956
visit was after the notification of loss of citizenship and during this
visit, the apartment was sold.

T 9. The taxpayeg#spent the following time in New York State
during the years in question: 1952, none; 1953, none; 1954, 51
days; 1955, 34 days; 1956, 39 days,

45
10. Olga Martin-Montes filed Federal tax returns fer a resident

S G

(€orm 1040) and paid taxes on a segs;ate return basis for each

oeg

of the years 1952 through 1955. Isidro Martin-Montes had paid

&fderal taxes for 1952 as a resident alien. New York returns and

4

taxes were paid for the same years by each taxpayer on a resident




basis.
ll.. Both the acquisition of the cooperative apartment and the
payment of taxes on a resident basis were part of a larger plan
-z . pursuant to the advice of attorneys, to establish sufficient conﬁg;cts
with the United States to convince the United States Department
‘ of State that Mrs. Olga Martin-Montes did reside in the United
‘ States and had not expatriated herself. Mrs. Olga Martin-Montes,
| ~however, did not cagry out other elements of the plan and, in facEl
did not even come to the United States in 1952 and 1953. She
‘ stated in August 1956 that she.preferred to remain in Europe and
that it would be to her own best advantage to give up her United
States citizenship.
12. The taxpayer, Olga Martin-Montes, was notified on
August 27, 1956, by the U.S. Consulate at Bordeaux, France, that
she had lost her citizenship under the provisions of Section

o~

352 (a) (2) of the Immigration and Nationality Act of 1952 as of

Fo fosa

uﬁwhm December 24, 1952, the effective date of that act. A Bertificate

of such loss of nationaltxjdated December 20, 1956, is in evidence

dih colfrertt W o,
nd,recited as evidence of i Né passport appllcatlonvdated

- ; Lafoorals i, ’ Sh
nEiE;June 25, 1956, and apjaffidavit of, taxpayer. ThEFTEﬁﬂ§§T=Sta%e§

(y U VoA SXGKCA Founay
rDepartment of State, has—stated ;that the passport of Olga Martin-
£ "’W"M '\ A
~ Montes should not have been issued in June, 1954 but that the matter

B Chprtadons hms e s S
P had been overlooked until F sphssgafng\renewal in JUne 1956.

13. On June 12, 1959 taxpayers filed timely claims for refund
of ¥ederal Yaxes paid for the years 1952 through 1956 on the grounds
that they were both noQéfesident aliens during those years. These
claims were closed by a notice of adjustment dated September 6,
1962. The preliminary statement (%orm 1907) of the k@deral Revenue

agenEs report with respect to 0Olga Martin-Montes stated "Taxpayer

filed claims for refund for the period beginning December 24, 1952,

]




-6 -
when she became a nonresident alien, through the close of the
calendar year 1956 ... Taxpayer was a nonresident alien, resident

. . . R L
of France ... for the entire period under cons1deratlont

*" The
preliminary statement with respect to Isidro Martin-Montes stated,
"Taxpayer was a nonresident alien, resident of France, during the
years 1952 through 1956 ..." A tax was recommended computed on
gross income. Taxpayers received substantial refunds for each

of the years here in issue. This determination necessarily de-
cided that taxpayers did not become U.S. residents in 1951.

On November 20, 1963, the taxpayers each filed a notice
of change in taxable income by the United States Treasury
for each of the years here in question and attached
thereto the Rederal notice of adjustment dated September 6, 1962.

Upon the foregoing findings and all the evidence in the case
The State Tax Commission

DETERMINES :

A. The taxpayers never in fact changed their domicile to
New York. At all times they intended to maintain their Biarritz
residence as the princip&ﬁ/center of their domestic life. The

acquisition of the New York apartment and the formal declarations
e L

- of New York residence on tax returns is unsufficient to establish

a change of domicile to New York. (See Matter of Trowbridge, 1935,
266 N.Y. 283).

B. The claim for refund is properly based upon a notice of
kpderal changes under the provisions of Tax Law section 373 (4).
The purpose of those provisions is to enable the State to take
advantage not only of Yederal audits involving the recalculation
of numerical data but also of ¥Federal investigations of the under-
lying factual disputes which give rise to tax liability and which
can involve the status of persons as well as the character of

assets and income. Furthermore, although the ultimate issue in

the Federal proceeding was different than in this proceeding,
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the issue in this proceeding of the failure to establish a
change of domicile to New York was necessarily determined by
implication from the i@deral determination that these tax-
payers did not establish a change in “residence" to the United
States within the meaning of the Internal Revenue Code since
a change in domicile invoelves more of a change in living cir-
cumstances than does a mere change of residence (See e.g.
Friedman 37 T.C. 539 at 552).

C. The applications are granted and the refunds are

allowed.

DATED: Albany, New York STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER

COMMISSIONER
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_In the Matter of the Application '
of , t
ISIDRO MARTIN-MONTES | ' | : .
| o DETERMINATION
for Revieion or Refund of Personal e L N
Income Taxes under Article 16 of the ' ‘ RN SR

Tax Law for the year 1952, , t

In the Maéter of the AQpiication t

of - ‘ T
OLGA MARTIN-—MONTES o : ; C
: DETERMINATION
for Revision or Refund of Personal ' s S I
- Income Taxes under Article 16 of the
Tax Law for the years 1982 through :
3

Each taxpayér having f#ledvapplications pursuant to Section
374 of'the de de‘for refuhd of.personal incaMeAtixeh impoaed by

' Article 16 of the Tax Law for 1952 with respect to Isidro

Martinuuontes and for 1952 through 1958 with retpect to Olga uartin»g

L

Monteu and ‘such application- having been denled and a heariug *‘Agfrjf}

thereon having been demanded and duly held befare Higol G. Wriqht.f;i«':

Hbaring 0ff1cer. and the recoré having been duly examined and
: considered. | |
 The State Tax»COmhisqian‘herehy
.Frnns: e ; _f_ 5f EA o ‘yf" t";f  f?y‘ ’
i; The 1snua: hegein axe (a) whether the taxpayerl accompliahad ;:;
chnnge of domicile from France tc New York during the taxable ,ﬁ"<   ;

. ﬁiyeara in que-tion. the taxpayers‘hnving chnnged thaipo!ttion thcy




frand

"2“

-

. tock on this issue when filihg NEW York State Tax reﬁurns toA

'_ﬁ”jg;;~ now aasert that no change of domicile occurred, and whather (b)
i a refund is now due when the ordinary limitations period for
.refuﬂda has already elapsed but when the Federal authorities‘haVe“
":determined that no dhanga of residence from France to New York had :
occurred and when the taxpayers have filed a timely report of Federalh
chgnges under Tax Law Section 373(4) based~on nuch determination. ,;Q'f¢
| 2. ‘The New Ybrk refunds claimed’ for Olga Martin~Montes are =
Min the following amounts: 1952. $29.35$.28 which tncludea an e
\  amount paid on an assesnment of September 13. 1955 in the amount
r,‘of $182 56 plun $14.61 penalty and interest; 1963. $30 872. 98
which includel an amgunt pnid on. an assésament of Septeﬁbez 13L ; ’
;1955 ia the amount of $155.81 plus $12 47 penalty and interestt‘;
1954. $32 595, 481 1958, $30 969.02 which unaccountably is $35 00
;1ess than the amount ahﬁwn,dn:the-regunnvfo: that,yoar. ‘The refund lflj
claimed for ‘Isidro Mart1n~uontes 1: $2, 506 88 for 1952. - ”
‘f3; Mrs. Olga Martin~Montes was born in Bngland. She married ?ii
| a United.states citizen, Frank Je Mackey. in 1920. and therehy gained .
_ United States citizenahips After Mr. unckey s death in 1927 she A |
" married Auhonio de Portagc. a 8panish noble, and in 1928 moved |
to Biarritz, France, where she acquired'a residence « the villag'
"Le‘PeliCan.‘ Thereafter her5sécond husb&nd died and in 1943‘uhe .
f married Isidro Mattin~Montes. a SPanish nationalg in Biarritz._
-~ She was issued a United statea paaupart in 1943 after an 1nve-tigationf“
" of the posaibility of voluntary expatriation revealed extenunting S
circumstances for a stayfunder German occupation‘ In May 1944
‘taxpuyera arrived in the United Stateu as refugeea from tho war,
'They returned to Biarritz in August 1946. In 1956 they moved 1nto S

the Vvilla carlotta, in Blarritz, and later moved to the Palngn
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Hotel, St. moritz, Switzerland, and then to 22 Avenue Eglantin@,»i
‘ Lanaanne. Switzerland.. Since 1956 they have bean reaidenta o£

'  Lauaanne. Switzerland. o

4, ur. Iuidro Martin—ﬁontes was 1n the United statea in 1944

| and had declared himself exempt ftam the Selectivo Service Act.

‘ "In 1951 he entered the United Statas on a viaitor's viua. but on

"ffanajéur de retmdeﬂt privilcg&e" (oertificata for ntaging tt a

the advice of attczneya. he 1eft the country and attampted to

re-enter on an immigrants' visa. Thia. however;,was denied on thé E  .
'grounds that he was ineligible for U.S. citizenship because of - J‘l |

 the 1944 draft exemption‘ In 1954 he .cane to the United State. +;jf?§;}ﬁ
'ias a "vialtor.5~ﬁ ‘ ' ' el

5' The thxpayorl had twb hguses in Biarritz. France.  i??‘~

~ The Villa Le . Pelican had 30 rOoOms 1nc1ud1ng three living roon: ;nd i

‘two dining rooms, one of which could,seat over forty peaple.‘ It *;1  =

| had four terrsces. a garden of 8%,000 square metern, and three S |

garages. From 1956 taxpayers lived m the Villa carlotta vhich had =

| been built as a guelt house for the villa Le Pelican‘g i I

had 21 rooms, includinq a:dining room 'eating more th!nﬁgbaperibna;/?<%.f
' It had three terracea ﬁnd a garden oszo ood squaremeteti.v Taxpaygg.

~ had 14 household mployeea at all times, in Biarritz. . Both houses

‘  were furnlshed'with fine furniture. antiques and’ heir&ooms. Tax*‘~

payers were memhers,of many social»cluba in Biarritz, entertaincd.u&“li

their home there frequently. nnd attended church there.‘ olqa antin» ':;

 Montes is listad in Burke'a Paerage (under her family name of . Leightan);f

"for the yaars iu question a: :esiding in Biarritz.v The reaidence 014

Olga Martinonontes at Biarritz fqr the years in question ia certifiyd;wgﬁ

to bY the mayor of Biarritz‘ Each taxpayer was 1,,“35 a "c;rta de SR

'35pr&v1189ed reaident)ﬂ!or the ‘years in q“e't1°“‘ such do 1‘

‘-isaued nnly to permanent renidenta and entit&as the holder to mont



i~

P

the rights of a citizen and all the 1iah111ties of. tnxation.;
6. In the 1ate 40's taxpayer had acquired an apartmenh in

- paris to be used during visits there. | o : '7 -
: 7o In 1951 the taxpnyers came to the United States to revicw
their financial affairn with st. Mart1n~uantes' attarney.v The

attorney warned Mrs. Martin«ﬂonte: that she was: 1n danger ot

kglosing her U&iﬁéd Etates citizenship hmeaaae of“conﬁ&nnouilfeiidence:f;;
'1 abroad for over five yaar- ( See 8 usc 1484(&) (2)0. advitad |
her thnt to ratain her citizennhiy she chonld acquire a place

tO stay in the Uniﬁed Stataa and vitit the United statel at leant }fi

f:once a year.

8. 1In 1951 taxpayers pu#chﬁsed a ccbperﬁti§c épﬁrtmeht it.,_
© 960 Fifth Avenue. New York City for szo ,000. ﬁhii had fbur rbéﬁs
1.;1nclud1ng two bedroomu.. They did not ctay there in 1981, hnwevor.
 j.bu“ stayed at the Hotel st. Regia at a cost of over 515 000.__T@ex
apartment was furnished thereafter by friends, The annual_rent aﬁd ;g':.

utilities cost was $4,000, OO. All coata were paid directly hy thah

‘ taxpayer's Chicago ahtorneyn. The taxpayers stayed in the apartment
v'briefly in 1954, 1955. and 1956. They rented a room in the sano

.building for a French maid they had brought with them. The 1956

viait was ufter the notification of loss of citiaenship and during;tjiu* 

‘,visit. the apartment was sold.

9 The taxpayer spant the followxng time 1n Naw Ybrk sttte

vduring the years in questionx 1952. nonex 1953. none: 1954‘
days; 1055, 34 days: 1956, 39 days. "
10, Olga Martinouontea filed Federal tax returna for a reuident

(form 1040) and paid taxes on a seperate return haaia for each

. of the yearu 1952 through~1955. Inidro Martin-uontea had pnid

Federal taxec for 1952 as a resident alien. Naw York return: and ’ f'vfi

taxes were paid for the same yeaxs by each taxpayer on & resident




~“basis. | |
1l. Both the acquisition of the cooPerative apartment and the
payment of taxes on a resident basis were part of a larger plan

HJ pursuant to the advice of attorneys, to establiah sufficient contractc

with the United States to convince the United States Department

. of state thaﬁ Mrs. 01ga Martin-uontes did reside in the United

Statesfand had.not expatriated herself. Mrs. olga=Mart1n—Montes:
“'hawever. did not carry out other elementa of the plan and, 1n fact .
v' did not even come to the United Statea in 1952 and 1953. ~she ;,.,

stated in Angust 1956 that she preferred to remain 1n Europe and
. that it would_bebto her awn,bent advgntagc to give up her United3-7i ¥
k;étates citizennhip. | | | ,A. | |

12, The taxpayef. Olga Martin—uontes. was notified on

- “August 27, 1956, hy the vU.8.. COnlulate at Bordeaux)

Fr;§¢§, *"
Wlhe had lolt.hqr;citizenship under thn p:ovisienng? ot ?U
 !352(a)(2) of the Immigration and Nhtionality Act of 1952 as of
 Dacember 24. 1952. the effective daee of th&t act. A Certificate
'“>of such 1oss of nationalty duted December 26, 1956, is in evidence
\ 'and recited as evidance of nuch 10:: a paslport application datod fﬁi;
‘:June 28, 1956. and an affidavit of taxpayer. The United Stated
o Department of state has staeed ‘that the pa-.port of oaga Martin-z
lvMonten should not have been isaued in June 1954 but that the mattar‘ir.
”{27»had been overlooked until a subsequent renewal tn June 1956.
’13.’ On June 12, 1959 taxpayer- fued timely claimz for refund
of Federal Taxes paid for the years 19582 through 1956 on the groundsll'}
that they were both non-resident aliens duting thoae years.. Theee i
claims were cloued by a notice of adjustment dated September 6,
.1962. The preliminary statement (f@ﬁm 1907) of the Feder&l Revenue
‘ agents report with respect to . Olgas Martin-ﬂontes atated "Taxpayer |

filed claims for refund for the period beginning Decamber 24, 1952. o
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S whca lh‘ became a nom:uidmt alion. through the close ot tho

calendar year 1956 ... 'fl"axpayar was a normuidont alien, ruidon% AR

of Prance ... for the entire period under msidention. ‘The
xtlimiury statement with rcamt to I-:I.dto Dhrtin-llontu ctatod. ey
'raxpayor was a nom:idout alien, rument of rrmc, duzinq ﬂm |
 years 1952 through 1956 ..." A tax was ucoumnd-d uouputtd on
gross iuam. 'raxpayers moivcd -ubamtinl ufuuda for oaeh
ot tha years here in um‘. 'Ahis donminuuen naeumily da-
'-:A,eMca thut taxpaym aia not begome u. 8. rnsidontn 4n 1951. B |
14, On November 20, 1963, the W- aeh filed a nou.«

‘ (I‘!—-lls) of change Ln uxabh i.ncm by tho mitod Butu 'r:usuxy .

vmpmmt for eaeh of thd years horo in quution and ltuchod ;.i, " ,
. ‘M.to thc !'odeul noti.a ot adjultmt dat.od &ptﬂb‘: 8, 1962. N
- Upen the forogoinq :Emainqn and all tho ov:l.dmo in tho em °
'ﬂte suta Tax minion | ' |
A;_ 'l‘hc taxpuycu nmr in fact chanqod thur donictl.

e New York. M-. all t.’uuos thcy intonded to mlintni.n thair nimi.tt

o ’tnidance as the ptineiplc contct of thcir domut:le 11£¢. , ‘nul

aequuiticn of thc New. Yozk apartment and ehc toml dcclantim
ot m Yoxk usidon« an ux Muma 10 \mtufﬁcibnt to cntabluh

a chmge ‘of. c!omicile t.o new York. (8« Matter of 'rrmbuag,' 1935“ e

266 N.Y, 283), :
" The claim !or rctund :La prcpcrly baud upon a noticc ot
ndoul changes under the provisiona of Tax Law nction 373 (4). |
| B ;'nm purpose of those provi.uon- is to enablc the State to uka
| udmugo not only ot Podcral mdits involvinq the rocalculntion

: of numerical data but alaa of Fedonl mwauqationa ot the \mdor-a

: ,1y1n9 fagtual disputes which give rise to tax liability and uhi& :

 ean involvc the ttutua of ‘persons as well as tha charactor of

- :~‘auots and income. Furthermore, althouqh the ultimato inuo in
' the Federal pro«odinq wu dif.f.otont than in thia prooeodinq.
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the issue in thispmeading ot tho tailuxo'to eaﬁhu.sh a
; 'chang- of domicile to New York wan nocclmily dctminod by
| implication from the Fedaral datermination that these tax- |
| ‘payou did not cutablish a chmgo :l.n :«:Ldonao to. thc trnit-d; o
statea within the meminq of the Intem:t navenne Code since
,t chlnqc in domicile 1walvu ‘more of a chanqo in 11\'1!!9 cir-»
s "  cumstances than do« a mere change of x«idmc (300 e.9. -
o ;rrudnn 37 T.C. 539 at 852), ° e el
e The applicationl are qrantod and the roﬁmd- are

~ DATED: Albany, New York ... GTATE TAX COMMISSION

el e comeeEER
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