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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

of
AFFIDAVIT OF MAILING
HAROLD A. & ROSA MERSEREAU OF NOTICE OF DECISION

BY (CERTIFIED) MAIL

For a Redetermination of a Deficiency or
a Refund of Personal Income H
Taxes under Article(s) 22 of the
Tax Law for the (Year(s) 1961, 1962 :
and 1963,

State of New York
County of Albany

Lynn Wilson » being duly sworn, deposes and says that
she is an employee of the Department of Taxation and Finance, over 18 years of
age, and that on the 25th day of August » 19 72, she served the within
Notice of Decision (or Determination) by (certified) mail upon HAROLD A. &
ROSA MERSEREAU (representative of) the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Harold A. & Rosa Mersereau
565 North West 121 Street
Apt. 107
iamj id 3316,
and by depositing same enclosedNYr{: %hp%ltaplgid pg%gfrﬁyaaddressedl wrapper in a
(post office or official depository) under the exclusive care and custedy of
the United States Post Office Department within the State of New York.
That deponent further says that the said addressee is the (representative
of) petitioner herein and that the address set forth on said wrapper is the last

known address of the (representative of the) petitioner.

Sworn to before me this
-

25th day of August y 1972, %ﬂ‘&gn/




STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

of
: AFFIDAVIT OF MAILING
HAROLD A. & ROSA MERSEREAU OF NOTICE OF DECISION
s BY (CERTIFIED) MAIL
For a Redetermination of a Deficiency or
a Refund of Personal Income s
Taxes under Article(s) 22 of the
Tax Law for the (Year(s) 1961, 1962 .

and 1963.

State of New York
County of Albany

Lynn Wilson » being duly sworn, deposes and says that
she is an employee of the Department of Taxation and Finance, over 18 years of
age, and that on the 25th day of August » 19 72, she served the within
Notice of Decision (or Determination) by (certified) wail upon HERBERT M. MATTIES
(representative of) the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed pestpaid

wrapper addressed as follows: Herbert M. Matties
71 State Street
Binghamton, New York

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custedy of
the United States Post Office Department within the State of New York.

That deponent further says that the said addressee is the (representative |
of) petitioner herein and that the address set forth on said wrapper is the last

known address of the (representative of the) petitioner.

Sworn to before me this

1 !
25th day of August s 1972. Wﬁ?ﬁ




STATE OF NEw YORK STATE TAX COMMISSION
DEPARTMENT OF TAXATION AND FINANCE

BUILDING 9, ROOM 214A
STATE TAX COMMISSION STATE CAMPUS

EDWARD ROOK

SECRETARY TO
ALBANY, N.Y. 12227 COMMISSION

AREA CODE 518
457-2655,6, 7

NORMAN F. GALLMAN, PRESIDENT
A. BRUCE MANLEY

MILTON KOERNER
ADDRESS YOUR REPLY TO

DATED: Albany, New 'York
August 25, 1972

Harold A. & Rosa Mersereau
565 North West 121 Street

Apt. 107
Boxth Miami, Florida 33161

Dear Mx. and Mrs. Mersereau:

Please take notice of the DPDRCISION of

the State Tax Commission enclosed herewith.

Please take further notice that pursuant to seation 690 of

the Tax Law any proceeding in court to review an adverse decision
must be commenced within 4 months after
the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply. ‘ '

Very truly yours,

L. Leisner

HEARING OFFICER

cc Petitioner’s Representative
Law Bureau

AD-1.12 (7/70)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

HAROLD A. & ROSA MERSEREAU DECISION

for a Redetermination of a Deficiency :
or for Refund of Personal Income Taxes

under Article 22 of the Tax Law for the :
Years 1961, 1962 and 1963.

(3

The taxpayers petitioned for a redetermination of deficiencies
in personal income taxes under Article 22 of the Tax Law for the
years 1961, 1962 and 1963.

The case was submitted for decisgion on the material in the
file. The taxpayer was represented by Herbert M. Matties, Esq.
and the Income Tax Bureau was represented by Edward H. Best, Esq.
(Alexander Weiss, Esq., of Counsel).

ISSUE

Where one of the taxpayers in 1965 repaid money wrongly taken
from a trust company in 1961, 1962 and 1963, is he entitled to an
operating loss carryback for the years 1961, 1962 and 1963 or a
credit on his income tax for 1965 similar to section 1341 of the
Internal Revenue Code?

FINDINGS OF FACT

1. Petitioners, Harold A. & Rosa Mersereau, timely filed
New York State income tax returns for the years involved.

2. A Notice of Determination of deficiencies in income tax
and/or disallowance of refunds for the years 1961, 1962 and 1963

was issued on February 19, 1968, against the taxpayers under

File No. 29210178.
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3. The taxpayers petitioned for redetermination of the deficiencies.

4, Taxpayers' New York income was increased by additional income
determined on a federal audit for the years 1961, 1962 and 1963
for $15,465.98, $14,844.45 and $19,085.04, respectively. Subsequently,
the taxpayers filed a claim for a net operating loss carryback for
each of those years based on the repayment of $71,257.21 which were
taken from the Endicott Trust Company. The claim for a net operating
loss carryback was made to the United States Internal Revenue Service
and the New York State Income Tax Bureau.

5. The Internal Revenue Service disallowed the claims for
net operating loss carrybacks from 1965 but allowed a recomputation
of 1965 tax under section 1341 (a) of the Internal Revenue Code.

6. The taxpayers contended that they should receive a net
operating loss carryback for 1961, 1962 and 1963 or, in the alternative,
treatment similar to the credit accorded by the Internal Revenue
Service.

7. The Income Tax Bureau asserted that: 1) the deduction was
applicable to the year of repayment under federal conformity and
the "claim of right doctrine," and 2) there is no state tax credit
similar to section 1341 of the Internal Revenue Code allowing an
elective tax credit based on the earlier years tax computation.

CONCLUSIONS OF LAW

A. The funds were received in 1961, 1962 and 1963 under
"claim of right". The deduction of monies repaid is deductible

only in the year of repayment. United States v. Lewis, 340 U.S.

590, Healy v. Commissioner, 345 U.S. 278. George & Inez Kass,

State Tax Comm. Dec. March 15, 1971.
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B. Adjustment of the taxpayers 1961, 1962 and 1963 returns
cannot be permitted because the computation of federal tax under
section 1341 (a) (5) did not, as a matter of law, change the amount
of the taxpayers' federal adjusted gross income or itemized

deductions for the years 1961, 1962 and 1963. Joseph W. &

Charlotte Alaimo, 330 N.Y.S. 24 231.

C. The New York State Tax Law does not have an optional
credit such as that provided by section 1341 of the Internal
Revenue Code.

D. The taxpayers' petition is denied and the determination
of the deficiency is sustained.

E. Pursuant to the Tax Law, interest shall be added to

the total amount due until paid.

DATED: Albany, New York STATE TAX COMMISSION

August 25, 1972
f
j&rww 'éw-—-;(/vg__,,

COMMISSIONER ¥

A Zﬁ/ 10¢ /&% 44&4/

oML SS TONER

\/\M m\a [MNW/

COMMISSIONER




STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 214A

STATE TAX COMMISSION STATE CAMPUS

NORMAN F. GALLMAN, PRESIDENT

A. BRUCE MANLEY
MILTON KOERNER

AD-1.12 (7/70)

ALBANY, N.Y. 12227
AREA CODE 518
457-2655,6, 7 ’

DATED: Albany, New York
August 25, 1972

Harold A. & Rosa Mersereau
565 North West 121 Street
Apt. 107

North Miami, Florida 33161

Dear Mr. and Mrs. Mersereau:

Please take notice of the DECISION of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to Section 690 of
the Tax Law any proceeding in court to review an adverse decision
must be commenced within 4 months after

the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

Very truly yours,

L. Robert Leisner
HEARING OFFICER

cc Petitioner’s Representative
Law Bureau

STATE TAX COMMISSION
HEARING uMIT

EDWARD ROOK

SECRETARY YO
COMMISSION

ADDRESS YOUR REPLY TO

iAo Lcins




STATE OF NEW YORK

STATE TAX COMMISSION

-In the Matter of the Petition

of ' s
HAROLD A. & ROSA MERSEREAU 2 DECISION
for a Redetermination of a Deficiency 3 |
or for Refund of Personal Income Taxes
under Article 22 of the Tax Law for tha H

Years 1961, 1962 and 1963.

The taxpayers petitioned for a redetermination ct'dotici;nciqb  
in:personal income taxes under Article 22 of the Tak Law foiztﬁi~T
years 1961, 1962 and 1963.

The case was submitted for decision on tho material in tho
file. The taxpayer was represented by Herbart M. Mattigl.’ﬂlq.
and the Income Taxyaurﬁau was represented by Edward H. Bcst.vni§; f ;;‘5
(Alexahder weia-) an.; of cOuhael). |

ISSUE .

Where one of the taxpayers in 1965 repaid money wrongly taken |
from a trust company in 1961, 1962 and 1963, is ho ontitlod to an
operating loss carryback for the years 1961, 1962 and 1963 or a |
credit on his income tax for 1965 similaxr to section 1341»6£'§hq‘
Internal Revenue Code? |

FINDINGS OF FACT | DR
"1. Petitioneru. Haroid A; & Rou§‘Mgrbéreaa;';lmdiyfiilid
New York State income tax returns for the years involv.d | .

2. A Noticc of Dotarmination of deticioncics 1n incdmn tas

and/or disallowance of refunds for thefyoars 1961, 1962 and 1963

was issued on February 19. 1968. against thu taxpayc:l und.r

File No. 29210178.
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3. The taxpayers petitioned for :edete:mination of the &éficiaA§£el.
4. Taxpayers' New York income was increased by édditiohal»inébyp .
determined on a federal audit for the years 1961,'1962,and11963 |
for $15,465.98, $14,844.45 and $19,085.04, respo&tivaly. ’Subsequcntly;-: 
the taxpayers filed a claim for a net operating loss carryback for -
each of those years based on the repayment of $71 257.21 which wnrc
taken from the Endicott Trust cOmpany. The claim for a net: ope:ating
loss carryback was made co the Uhitad Statea Internal Revcnuc s.rvicﬁ
and the New York State Income Tax Bureau. - e |
5. The Internal Revenua Servicc disallovad.tho claims for
net operating loss carrybaeka from 1965 but allowed a recomputation
of 1965 tax under section 1341(a) of the Internal Revenue COde. f
6. The taxpayers contended that they ‘should receiva a nst
operating loss carryback for 1961, 1962 and 1963 or. in the altornativo.
treatment simllar to the credit accordad by the Intornal Revcnua
sQrvice. N
7. The Income Tax Bureau asserted that: i) the deductioﬁ‘was :
applicable to the’year of repayment under fede;alconformity';nd |
the "elaim of;right doctrine.“ and 2) there.is no(atate tax c:ndit
similar to section 1341 of the Internal Revenue Code allowing an.
elective tax credit based on the oarlier years tax computation.>>
CONCLUSIONS OF LAW o
A. The funds were recaived in 1961. 1962 and 1963 undor
"claim of rightf The deduction of monles repaid is doductible

‘only in the year of repayment. United Stateq'v‘ Lewis, 340.U.,S.

590, Healy v. Commissioner, 345 U.S{ 278. George & Inez Kass,

State Tax Comm. Dec. March 15, 1971.
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B. Adjustment of the taxpayers 1961, 1962 and 1963 returns
cannot be permi:ted because the computation of federal tax under
section 1341 (a) (5) did not, as a matter of 1aw. change the amount ,f
of the taxpayers' federal adjusted gross income or itemize&
deductions for the years 1961, 1962 and 1963. gosegh We &
Charlotte Alaimo, 330 N.¥.S. 24 231,  ~ ° - .

C. The New York Stéte Tax Law doeé nétvhave an optional
credit such as that provided'by section i341J$£“the,Intag?al‘
Revenue Code. | S

D. The taxpayers' petition is dehied'and the aeterminatich
of the deficiengy is’suatained. |

E. Pursuant to the Tax Law, interest shall be added to

the total amount due until paid. B

DATED: Albany, New York STATE TAX COMMISSION .

August 25, 1972
WWW
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