
POOR
QIJALITY

THE FOLLOWING
DOCTJMENT (S)

ARE
FADED &BLTJRRED

PHOTO MICROGRAPHICS INC.

>--



STATE OP IIEId YORK
STATE TAX CO}IHISSION

In thc l,latter of the Petltion 
o

of

HAROLD A. & ROSA MERSEREAU 
:

3
For a Redetermlnatlon of a l}effclency or
a Refirnd of Personal Income :
Taxes under Article(s) ZZ of thc
Tax Iaw for the (Year(s) 1961, 1962 :

r n d  1  q 6 ?

AFFIDAVI1 OF l4fiItc
OF f,(NICE OT DECISIOX
BY (CERTTTIED) HIIL

State of Ner York
County of Albany

Lynn Wilson I being duly aworn, depoees and eayr that

she is an enployee of the Ilepartnent of Taxatlon and Fllunccr ovcr 18 years of

agel and that on the 25th day of August , Lg72r she eerrrcd the wlthln

ilotlce of llecielon (or Deterrlnatton) by (ccrtlffed) nall upoa HAROLD A. &

ROSA MERSEPSAU (representatlve of) the petttloner tn thc wlthln

proceedl.ngr by mclostng a true eopy thereof Ln a securely aealed poetpald

lrrapper addrcsged as follors: Harold A. & Rosa Mersereau
565 North West 121 Street
Ap t .  LO7

and by depoatttng eme encro""aNgfPp8Stffiid pglfi&.i$""ddt3"33"6*rrapper in a

(post offl.ce oar offlclaL deposttory) under the excluglvc care end crartedy of

the ttnited $tates Pogt Offlce Departncnt wtttrtn the State of llcr lork.

Ttrat deponent fiuther BryE that the gald addrearee la thc (repreaeutatlvc

of) petitLoner herel.n and that the addrces set forth on aal.d rrapper 1r the lart

known addrese of the (repreeentatl,ve of thc) pctltloner.

Snorn to before ne thls

25eh day of August , L972.



STATE OF II[I{ YORK
STATE TAX COII}IISSION

In thc l.latter of the Petltion 
.
a

of

HAROI,D A. & ROSA MERSEREAU 
:

t
For a Redeterml.nation of a lleflclency or
a Refirnd of Personal Income 3
Taxes under Artiele(s) ZZ of thc
Tax Iaw for the (Year(s) 1961,n1962 I

State of lfer York
Gounty of Albany

ATFIIIAVIT OF I{AIIITC
OF ilOIICE OT DECI3IOT
BY (CERIITIED) l{tr.

Lynn Wilson r belng duly owornl depoaec and eeyt that

she is an employee of the llepartnent of Taxatlon and Flnancc, oycr 18 years of

agel and that on the 25th day of August , Lg 72 r shc cerrrcd thc wlthlE

lfotice of Decielon (or DetermLnatton) by (ccrtifled) nall upoa IIERBERT M. MATTIES

(representatlve of) the petltlonen ln the rtthtn

proeeedlngl by encloalng a true copy thereof ln a seeurely eealed p,oetpatd

wrapper addrcesed as follows: Ilerbert M. Matties
7L State Street
Binghamton, New York

and by depoaltlng sme enclosed in a postpald paroperly addresscd rrapper ln a

(post offlee q offlclal. depsltory) under the excluglvc care and cuetedy of

the llntted Statec Post Offlce Delurtncnt wtthin the gtate of llcr lork.

Ttrat deponent firrther says that the sald addreaaee ts thc (reprcaertattvc

of) petttJ.oner herel.n and that the addrces s€t forth on aald rrapp€li fu the lart

kaown address of the (repreeentatl,vc of thc) lntltlmer.

Srorn to before ne thls

25th day of Au , L972.



STATE OF NEW YORK

STATE TAX COMMISSION

N O R M A N  F ,  G A L L M A N ,  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROO,{ 214A

STATE CAMPUS
ALBANY, N. Y. l2Z7

AREA COOE 5I8

4 5 7 - 2 6 5 5 , 6 , 7

&lil{Fr Albany, New York

tntq.t lt' lt?t

nrolil l. I kl: fi.Etilrru
itt IsU rht l1l, Ottfit
lilrt. 10?
ectb ilhlir tlffiidr ltlol

m ilf. ld lhlr lh,mmrur

StATe TAX COrf [a rsstoll

ItAitre u||tT

EDTARO ROOK

sEctEtAtY TO
coMMr!3tox

ADDie!3 VoUt tEPtY TO

Please take notice of the nFtlfil
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
the Tax Law any proceeding in court to review
must be commenced within I mtlf
the date of this notice.

of

rfrtl,ffi OtO oi
an adverse decision

after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

HEARING

Petitioner's Representative
Law Bureau

AD-t.r2 (7 /7O)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

HAROLD A. & ROSA MER,SEREAU

for  a Redeterminat ion of  a  Def ic iency
or for Refund of Personal Income Taxes
under Art icle 22 of the Tax Law for the
Years  1961 ,  L962  and  1963 .

DECISION

The taxpayers petit ioned for a redetermination of deficiencies

in personal income taxes under Art icle 22 of the Tax Law for the

years  196 I ,  L962  and  1963 .

The case was submitted for decisl ion on the material in the

f i le .  The taxpayer  was represented by Herber t  M.  Mat t ies,  Esg.

and the Income Tax Bureau was represented by Edward H. Best, Esg.

(Alexander  Weiss,  Esq.  ,  o f  Counsel )  -

ISSUE

Where one of the taxpayers in 1965 repaid money wrongly taken

from a t rust  company in  196I ,  L962 and 1963,  is  he ent i t led to  an

operat ing loss carryback for  the years 1961,  L962 and 1963 or  a

credi t  on h is  income tax for  1965 s imi lar  to  sect ion 1341 of  the

Internal Revenue Code?

FINDINGS OF FACT

1.  Pet i t ioners,  Haro1d A.  & Rosa Mersereau,  t imely  f i led

New York State income tax returns for the years involved.

2.  A Not ice of  Determinat ion of  def ic ienc ies in  income tax

and,/or disal lowance of refunds for the years 1961, L962 and 1963

was issued on February 19, 1968, against the taxpayers under

F i l e  No .  292LOL78 .
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3. The taxpayers petit ioned for redetermination of the deficiencies.

4. Taxpayers' New York income was increased by addit ional income

determined on a federal audit for the years 1961 '  L962 and 1963

fo r  $15 ,465 .98 ,  $L4 ,844 .45  and  $19 ,085 .04 ,  r espec t i ve l y .  Subsequen t l y ,

the taxpayers f i led a claim for a net operating loss carryback for

each of  those years based on the repayment  of  $7L,257.21 which were

taken from the Endicott Trust Company. The claim for a net operating

loss carryback was made to the United States Internal Revenue Service

and the New York State Income Tax Bureau.

5. The Internal Revenue Service disal lowed the claims for

net operating loss carrybacks from 1965 but al lowed a recomputation

of  1965 tax under  sect ion 1341 (a)  o f  the In ternal  Revenue Code.

6. The taxpayers contended that they should receive a net

operating loss carryback for 1961, L962 and 1963 of,,  in the alternative,

treatment similar to the credit accorded by the Internal Revenue

Serv i ce .

7.  The Income Tax Bureau asser ted that :  1)  the deduct ion was

applicable to the year of repayment under federal conformity and

the "c la im of  r ight  doct r ine,"  and 2)  there is  no s tate tax credi t

similar to section 1341 of the Internal Revenue Code al lowing an

elective tax credit based on the earl ier years tax computation.

CONCLUSIONS OF LAW

A. The funds were received in 1961, ]-962 and L963 under

"c la im of  r ight" .  The deduct ion of  monies repaid is  deduct ib le

only  in  the year  of  repayment .  Uni ted States v .  Lewis,  34O U.S.

590 ,  Hea lv  v .  Commiss ione r ,  345  U .S .  278 .  George  &  Inez  Kass ,

State Tax Comm. Dec.  March 15,  197L.



a
t

3 -

B. Adjustment of the taxpayers 1961, L962 and 1963 returns

cannot be permitted because the computation of federal tax under

sect ion 1341 (a)  (5)  d id  Dotr  as a mat ter  o f  law,  change the amount

of the taxpayers' federal adjusted giross income or i temized

deduct ions for  the years 1961,  L962 and 1963.  Joseph W'  A

Cha r l o t t e  A la imo ,  330  N .Y .S .  2d  23L .

c. The New York State Tax Law does not have an optional

credit such as thaL provided by section 1341 of the Internal

Revenue Code.

D. The taxpayers' peti t ion is denied and the determination

of  the def ic iency is  susta ined.

E. Pursuant to the Tax Law, interest shall  be added to

the total amount due unti l  paid.

DATED: Albany, New York
August  25,  L972

STATE Tzu( COMMISSION

1

h(c^ r"^--"-'- -
COMMISSTONER



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT
STATE OF NEW YORK

OF TAXATION
BUI LDING 9, ROOti,l 2l4A

STATE CAMPUS
ALBANY, N. Y. l2Z7

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 , 7

AND FINANCE
tr^tE r^r coMMtsstox

fi€aitx€ uxtl

EDUARO ROOX

SECIETAiY TO
coMMtt!toll

AO0ig33 YOUi iEPLY TO
;

DATED: Albany, New Yotk

August 25, 1972

Haro1d A. & Rosa Mersereau
565 North West 121 Street
Ap t .  LO7
North Miami, Florida 33161

Dear Mr. and Mrs. Mersereau:

Please take notice of the DECISION
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to SeCtiOn 690 Of
the Tax Law any proceeding in court to review an adverse decision
must be commenced within 4 months after
the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

L. Robert Leisner
HEARING OFFICER

cc Petitioner's Representative
Law Bureau

of

AD-r.t2 (7 /7O)
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6TATE OT NEl{ YORK

STA'|rE TA:C COMMISSION

Xn the tlatter of, the Petltion

of

EAROIJD A. & ROSA MERSEREAU

for a Redctcrml,natl,on of, a Def,lclency
or for Refund of Peraonal Incomc Taxat
under Artlele 22 of the Tax taw for thc
Yoars 1951, 1962 and 1963.

DSCISION

l[trc ta:<paycru pettttoncd for a rodctcrml.natlon of drttctrnstra

inr"pirtonal incomc taxas undtr Artlclc 22 ol,tlrt Tax f,aw lor tbr

ycrrr 1961, 1962 and 1963.

llhc caee war lrbmtttod for dceirilon on t$c nrtarlal ln tilt .,

fllc. llhe taxpayGr urr rcprcrcntrd by Eerbcrt lrl. Mattlcr, Elq.

and thc Incomc Tax Burctu wla rclrrot.lrtcd by Edtrard II. Brlte E!(I'.

(Alercander $leLer, Esg. r of Counacll 
,

IgSI'E

Wtrcrc ono o! the talqraycr! ln 1965 ropald nonry wrongly takcn

from a trurt complny tn 1961, 1962 and 1963, tl hc rnttthd to an

oprratLng losr earyback for thc ycars 1961' 1962 and 1963 or t

crodlt on hls Lncome tax for 1965 rlmllar to eoct!.on 1341 of thl

Internal Rovonuc Codo?

FrNpI!re8 Or rACT ;
'

1. pstitionerr, Harold A. & RoNa urrsaraau, glnoly ltlcd

NGlr York gtatc lncome tax rcturna for the ygars lnrrolvrd.
. :

2. A Notlec of 'Detorm!.natlsn of dottcLonclcr ln tnqoho tf*;

and,/or dleallowancc of rcf,unds for thc.,y.rrt 1961 , Lg62 and 1963

rf,rs Larurd on rrbruary l9r 1968, agalnr,t tha talqrty.af gnqar ,

FLlc No. 292101?8.
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3. llhe taxpay€rs petltionad for rcdetal:alnetton o! t.Le deftoknatet.

4. taxpayersr New York lncoma war l.ncrcased by addltlonal lneonc

determined on a federal audlt for thc yoars 1961, 1962yrnd 1963

f,or $15,465.98, 9141844.45 and g19,085.04, rcrpcct lvt ly.  Subrcqucndy,

t-ho taxpaycrs filed a claim for a nct opcratLng loar carryback for

cacho f thogey6Er tbaoedon tha : . rcpa1&ento f .$7L ,257 .21gh loh9cr t

taken f,rom the Endieott Trugt Company. lltrr claim for a net oparatlng

!.oEs earryback Har nado to tl,ro ltntt€d $tatce Intsnal'
:

s.rvlei" .

and the New York Statc Incomc Tax Bureau.

5. ilhe Intornal Rrvbnuc Sarvlco dtrallorcd". 
't-hc 

clalna for

not oparatlng 1oes carrybacks from 1965 but allowcd a r&omputatlon
:-.

. '
of 1965 tax undcr aeetion 1341(a) of the Internal Rovcnue Codl.

6. llhe tarqlayers contondcd that thcy ehould roaetv'e a net 
I ' i

operatLng loas carrybaek f,or 1961, 1962 and 1963 oEr ln tlrc altrrnatlvrr

treatment aimilar to the crcdit accorded by thc Intcrnal Revtnul

Scrvice.

7. tlhe Income Tax Buretu asgertad that: 1) thc deductlon war

apBllcable to the ycar of rcpayment under fcderal conf,ormtty rnd

the "claim of rtght doctrlnsr* and 2) ttrcrc is no ctat€ tax crodlt

ginllar to soatLon 1341 of the Intcrnal Rcvcnuo Code allonLng an

elective tax credit baeed on the earlier y.rr! tax omputation.

coNcr.lrslgss, o8 &En ,

A. Ehc funds vrore recclved tn 1961, 1952 and 1963 unii.r

nelalm of rlght'. lftrc deductton of, monicr ropaid tr ddrlctiblc ' .

only ln ttro y€ar of, rcpalanent. United-]s-tatcg g..I.G.wtt, 3{O.U.S,

59Or 4ealv v. Comnl.asioner, 345 u.gir 278. Gcorcte & Incg Kagar

Statc Tax Comm. Doc. Uarch 15, 197I.

. t .  -



3-

B. AdJustment of the taxpayers 1961, L962 and 1963 retuana

cannot be permicted becauee the computation of fedcral tax undcr

sectLon 1341(a) (S) didl not, as a matter of lawr changc tlre anount

o! t*re taxpayers I fedarel adJusted gross lncgqg o.r ttomtg€G

deductLons for tlre years 1961 , Lg62 and 1963. .flgg$-j[;!

Charlottc Rlgino, 330 N.Y.S. 2d 23L.

C. lFhe New York State Tax Law does not have an oPtlonal

credit eueh as tlrat provided b1z sectlon 134I o! thc Internal

Revcnue Code. 
'

D. llhe taxpayerst petltion ls denlEd and the determlnation

of the deflciengy is suetaLnedo

E. Pursuant to fjre Tax Law, lnterest shall be added to

the total anrount due until pald.

DATEDT Albanyr Nen York
Augus t  25 ,  L972

STATE TA'( CODO{ISSION

h.r6. I&
COI{IIIISSIONER
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