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In the Hatter of the Petition

o f

JOIIN J. & BEVERLY OIKEEFE

STATE 0F I\tEw YORK
STATE TAX COMHISSION

AFFIDAVIT OF MAITING
OF NOTICE OT DECISTON
BY (CERTTTIED) l,lalt

For a Redetermination of a Defielency or
a Refund of Personal Income :
Taxes under Art icle(s) ZZ of the
Tax Law for the (Year(s) 1961 & 1963 :

State of New York
County of Albany

Marttra Funaro , being duly sworn, deposes and sayg that

she is an e,rnployee of ttre Department of Taxation and Financer over 18 years of

age, and that on the l l thday of Decenrber , L972, she served the wlthin

Notice of Decision (or Determination) by (eertlfied) mall upon John J. &

Bever ly  O'Keefe (representatlve of) the petitloner in the wlthitt

proceeding, by encloslng a true copy thereof in a seeurely sealed poetpald

wrapper addressed as follows: John J. & Beverly O'Keefe
Hickok Road
New Canaan, Connecticut

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post 0fflce Department withtn the State of lfew York.

That deponent ftrrther says that the said addressee ie the (representatfve

of) petttLoner herein and that the addregs set forth on said wraPPer is the last

known address of the (representatlve of the) petitloner.

Sworn to before me this

day of December , L97V11



STATE OF I.IEW YORK
STATE TAX COMXISSION

ln the llatter of the Petitlon

of
JOHN 'T. & BEVERIY O' KEEFE

For a Redetermination of a Defictency or
a Refund of Personal Income
Taxes under Art icle(s) 22 of the
Tax Law for the (Vear(s) 1961 & 1963

State of New York
County of A1bany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age, and that on the l l thday of December , L9':2, she served the wlthln

Notice of llecision (or Determinatlon) by (eertified) mall upon Harvey Kitay, Esq.

(representatlve of) the petitloner in the within

proceeding, by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Harvey Kitay, Esg.
Kol1eenY, KitaY & Ilort
1180 Avenue of the Americas
New York, New York 10036

and by deposltlng sane enclosed in a postpald properly addressed trapper ln a

(post office or official deposltory) under the exclugive care and custody of

the tlnlted States Post Office Departnrent withtn the State of New York.

That deponent further says that the said addressee ie the (representative

of) petitLoner herein and that the addrees set forth on sald HraPPer is the laat

known address of the (representatlve of the) petitloner.

Sworn to before rne this

lIth day of December t L972.

AFFIDAVIT OF ilAItING
OF NOTICE OF DECISION
BY (CERTTFIED) ltart



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N .  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROO,I2l4A

STATE CAMPUS
ALBANY, N. Y. IzE'

AREA COOE 518

4 5 7 - 2 6 5 5 , 5 , 7

DEPARTMENT
tlaTl TAt cOyMttltof,

IEAltXe uXtT

EOTARO ROOK

tECIITAIY TO
coMMttgt0x

AOOttlt Yout IIPLY TO

f|;|f Albany, New York

[*rr ll, ft?t

f f i rE Ihfr tOrhrf r
ll*t brl
h hrnf mtlfrE

htr f. I ttr Otffir

Please take notice of the roffif
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to f|Fttll
the Tax Law any proceeding in court to review an adverse

r hhr

of

| 'e|i l
decision
aftermust be commenced within

the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

Very truly yours,

n"iltL6^/T
ltilf l. ffi$t

HEARING OFFICER

Petitioner's Representative
Law Bureau

AD-r.r2 (7 /7O)



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petition

o f

JOIIN J. AITD BE\ZERLY OI KEEFE

for a Redetermination of a Deficiency or
for Ref.und of Personal Income Taxes under
Article 22 of the Tax Law for the Years
1961  and  1963 .

DECISION

John iI .  and Beverly O'I(eefe f i led petit ions under section 689

of the Tax Law for ttre redetermination of deficiencies in personal

income taxes for the years 1961 and 1963. A hearing was duly held

on September L7, L97A, before Nigel G. Wright, Hearing Off icer, F't i t?t

Harvey Kitay, Esq. appearing for the petitioners and Francis X.

Boylan on behalf of Edward H. Best, Esq. appearing for the Income

Tax Bureau. The record of the hearing has been duly examined ani

considered.

FINDINGS OF FACT

1. Tkre issues in the hearing are (A) for 1961 and L963,

whether receipts from a business carried on in New York should, be

allocated and whether they should be allocated on the basis of

business done in and out of the State (Regulation 20 NYCRR 131.15)

or on the basis of time spent in and out of the State (RegulatiOn 20

NYCRR 131.16); (B) for 1963, wtrettrer a loss on stock of a Connecti-

cut corporation should be al lowed as a part ial deduction becausg

of i ts al leged relationship to t lre business of taxpayer; and (C)

for 1963, whettrer the Commission should abate a 25% penalty under

section 685 (a) of the Tax Law for fai lure to f i le a t imely tax

return. ltre taxpayer has not placed in issue a credit for Nevt

York tax withheld which was claimed on the return but wtrich was

denied in the d.eficiency notice because of a fai lure to produce a
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withhold.ing statement (IT-2102 ) .

2. Ttre def iciencies amount to : $L,7 45.08 with $313 '  70

interest  to  Apr i l  13,  1965,  for  1961;  and $4 'L34.44 wi th  a

25% penal ty  of  $1,033.61 and in terest  o f  $876.63 to  Septembet  25,

1967 ,  f o r  1963 .

3. I t  is conceded that for L96I, the taxpayer is entit led

to deductions of $10,048.00 as shown on his Federal return instead

of $5,106.00 as incorrectly shown on his New York return as f i led.

4. Petit ioners are residents of Connecticut. Ttrey f i led

non-resident New York income tax returns. TLre Lg6L return was

fi led on t ime. Ttre 1963 return was f i led on July 20, L966, over

2 years and 3 months after i t  was due.

5. I{r.  O'I(eefe is an employee of Cupples Products Corporation

whose main off ice is in St. Iouis, Ivl issouri and which has a New

York City off ice. Cupples produces "curtain walls' i  which are

prefabricated metal parts used to form the outer walls of large

buildings. It  also, in the years in question, produced aluminum

window frames. It  contracts for the instal lat ion of the curtain

wal ls  in  p lace at  the job s i te .  Tt re terms of  I " I r .  O ' I (eefe 's

compensation are $4,200.00 a year plus I% of al l  shipments made

to ttre customers which he has solicited. Although the company

has representatives in many major cities in ttre country, none of

them have exclusive terri tories. The contracts are sol icited

largely through personal contact.

6. Upon receiving notice of a job either directly in New

York or through Cupples in St. Iouis, Mr. o'Keefe would interview

t?re architect, the general contractor and the o\,rtner, both aL their

respective places of business, typical ly in major cit ies in dif-

ferent states of the United States, and also in St. Iouis, where

Cupples stations its estimators, designers and engineers. The
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interviews were necessary to sett le on designs and specif ications

for the job and involved much interstate travel. Tfiese contracts

would be f inal ly closed at the off ices of Cupples in St. Louis.

In addit ion, ivlr.  O'Keefe would contract in the name of Cupples with

subcontractors located near the job site to perform the labor of

instal l ing the curtain walls at the job site. After a contract is

signed., I ' l r .  O'Keefe has duties to help resolve conf l icts between

ttre owner, the contractors and Cupp1es.

7. I{r.  OrKeefe's t ime spent in and out of New York State,

as estimated from expense vouchers was: for 1961, 158 d.ays in

Nen^r York and 88 days out of New York; and for 1963, l7O days

in New York and 64 days out of New York. To show ttre volume of

business transacted in and out of New York petitioner submitted

figures showing shipments from Cupples to job, sites in and out

o f  t he  S ta te .  T t rese  f i gu res  a re :  f o r  1961 i  $2 ,090 ,491 .00  i n

New York  and  $1 ,232 ,265 .00  ou t  o f  New York .  Fo r  1963 ;  $3 ,050 ,O74 .OO

in New York and $2,497,050.00 out  o f  New York

8. In 1959, I\4r. O'I(eefe had organized, the Fox Steel Company,

a Connecticut Corporation, and contributed. $l_6,000.00 to i ts

capital. In 1963, the corporation became bankrupt and lvlr.  O'Keefe

sustained a complete loss of his investment in ttre stock. Ttr is

was al lowed on tr is Federal return as an ordinary loss of a small

business corporation as provided. in section L244(a) of t tre Internal

Revenue Code. Ttre Fox Steel Corporation prod.uced parts for use in

or with "curtain walls" and it  sold these either to Cupples or to

the customers of Cupples. Mr. O'Keefe testi f ied that the sole

purpose of the company was to supplement and aid him in the sale

of curtain wal1s for cupples by supplying varuable parts for such

walls, but no other evidence was offered to show how such stock

was employed in IuIr. o'I{eefe's business as an employee of cupples.
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9. Itre late filing of the i-963 return was due to ttre fact

that lvlr. Orl(eefe thought that the loss from the Fox Steel stock

could be deducted from his income and ttrat amounts for New York

State taxes were being withheld from his salary in suff icient

amounts to cover any further tax liability. He offered no

explanation for his failure to prove the amount of taxes withheld,.

CONCLUSIONS OF I,AW

A. The petit ioners are entit led to an al location of t tre

compensation received by l{r.  OrKeefe. Such al location is most

appropriately made on the basis of time spent in and out of

New York under Regulation 20 NYCRR 131.16. An al location on

the basis of business done in and out of New York under Regulation

20 NYCRR 131.15 is not appropriate. fhe only f igures submitted

with respect to such business done by Mr. O'I(eefe relate to

shipments to job sites in New York. Although the compensation

of lvlr.  O'I(eefe is measured in part by such shipments, i t  is clear

that such shipments are not personally handled by IvIr. O'I(eefe and

that his business as an employee involves mErny duties and much

activity at locations other than the job sites to which the ship-

ments are made. Ehe size of each shipment does not neeessari ly

reflect the amount and extent of lvlr.  O'I(eefe's efforts to secure

the contract for such shipment. His compensation, therefore,

does not directly depend upon the amount of such activity or of

such shipments.

B. The loss on the stock of ttre Fox Stee1 Company is not

deductible, in whore or in part, from New York income. The loss

is derived from the ownership of stock which is not from New York

sources unless employed in a business or occupation carried on

in New York (Tax Law, section 632 (b) (2) ). Ttre petit ioner has not

sustained the burden of proof that the stock ownership was employed

in a New York business.
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c. Ttre penalty for failure to file a timely L963 return

is ful ly justi f ied in this case. Ttre petit ioner has not shown

that his belief that taxes were witJrheld had a reasonable founda-

t ion. Ignorance of the law relating to deductions is i tself not

an excuse especial ly when, as here, i t  relates to ult imate tax

liability and not the duty to file a return.

DECISION

TLre petitions are granted and the deficiencies are recomputed

to  be :  $370 .65  p lus  $6 I .32  i n te res t  t o  Ap r i l  13 ,  1965 ,  f o r  t he

year  1961;  and $2,180.55 p lus penal ty  of  $545.14 and in terest  o f

$7L2.L7 to September 25, L967, for the year 1963; each with such

further interest, if ?hy, as may be due pursuant to section 684

of the Tax Law.

DATED: Albany, Neur York

December 11, 1972

STATE TA)( COMMISSION

t .

fuJ,m l(,trt" ̂/
COMMISSIONER


