
STATE 0F l,fEw YORK
STATE TAX COMilISSION

In the llatter of the Petition

of

ALEX ROSE\]BERG

For a Redetermination of a Defieiency or
a Refund of Personal Income & Unincorporated
Taxes under Art icle(s) ZZ & 23 of the
Tax taw for the (Year(s) 1965 :

AFF]DAVIT OF HAITING
OF }IOTICE OT DECISIOil
BY (CERTITTED) l,lalt

Business

State of Neur York
County of Albany

Martha Funaro, being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

agel and that on the 19th tlay of July r L9 72t she served the wlthin

Notice of Decision (or Determination) by (eertlfied) mall ripon Alex Rosenberg

(representatlve of) the petitioner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpald

lrraPPer addressed as follows: Alex Rosenberg

H:'"il:*i.f;:"o,*"$o'r.
and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official depository) under the exclusive care and custody of

the tlnited States Post Office Departrnent withln the State of llew York.

Ttrat deponent further says that the said addressee ie the (representatl've

of) petltlone.r herein and that the addrees set forth on sald wraPPer ls the lact

known address of the (repreaentatlve of the) petitloner.

Sworn to before

I9th day of

me this

iluIy
a

,  L97Z



STATE OF I{EtlJ YORK
STATE TAX COMI.IISSION

In the llatter of the Petition
:

of

ALEX ROSENBERG

:
For a Redeterrnination of a Deficlency or
a Refund of Personal Income & Uninorporated
Taxes under Art ic le(s) ZZ & 23 of the
Tax Law for the (Year(s) 1965 :

ATTIDAVIT OF ilAItING
OF HOTICE OF DECISTON
BY (CERTTFIED) llall

Business

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of ttre D'epartment of Taxation and Financer over 18 years of

agee and that on the lgthday of JuIy , L9 72, she served the wlthin

Notice of Decision (or Determinatlon) by (eerttfied) mall upon Max L. Presser

(representatlve of) the petitl.oner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed postpald

wraPPer addressed as follows: Max L. Presser
201 Floral Avenue
Plainview, New York 11803

and by deposlting sane enclosed in a postpatd properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post 0ffice Department withln the State of lfew York.

Ttrat deponent further says that the said addressee ie the (representative

of) petitlone.r herein and that the addrees set forth on said wraPPer is the lart

known address of the (representative of the) petitLoner.

Sworn to before rne this

19th-day of July , L9'72.
!_2
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STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R E S I D E N T

A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROO,I2l/tA

SIATE CATPUI
AlBAlrlY, il. Y. t2226

AREA COOE 518

457 -2655 ,  6 ,7

ntdt Atbany, New york

DEPARTMENT
t l^ t t  tAr  coMMtSSrox

FEAi|XC UXtt

EOTARD ROOK

SECIETAiY IO
c0MMlt t tox

AODiEs3 YOUi i€PLY TO

iltly 19, X9?l
llr* larmbrtgr
9IO Oyrtau lrlz brd
Itrt troeyLd, Itr Ior*

Drlr {r. torubcrgll

please take notice of the DlGttlfl
of the State Tax Commission enclosed herewith.

3::ti:"ET"off ?.T*noticeS?"..n8"il1x"15,"1""""
proceeding in court to review a;r,4dqgrse deci-
iion must be coilrmenced within { lhat&r
f rom the date of  th is  not ice.

Any inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
fhese wil l  be referred to the proper party for
rep1y.

Very truly yours,

hnl l. €&nrra

S:c. HEARING OFFICER

cc:  Pet i t ioner 's  Represent ,at ive
Law Bureau



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

ALEX ROSENBERG

for  Redeterminat ion of  Def ic iency or  for
Refund of Personal Income and Unincorpo-
rated Business Taxes under  Ar t ic les 22
and 23 of  the Tax Law for  the Year  1965.

DECISION

PeLi t ioner ,  A lex Rosenberg,  has f i led a pet i t ion for  redetermina-

t ion of deficiency or for refund of personal income and unincorporated

pusiness taxes under Art icles 22 and 23 of the Tax Law for the year

1965.  (F i1e No.  48039242)  -  A formal  hear ing was held befor= Paul  B.

Coburn,  Hear ing Of f icer ,  a t  the of f ices of  the State Tax Commiss ion,

B0 Centre Street ,  New york,  New york on February L4,  L972 at  1 :30 P.M.

Pet i t ioner  appeared by Max L.  Presser ,  C.P.A.  The Income Tax Bureau

appeared by Saul  Heckelman,  Esg.  (A lexander  Weiss,  Ese-  of  Counsel ) .

rssuEs

f .  D id pet i t ioner ,  A lex Rosenberg,  incur  l iab i l i ty  for

addit ional personal income and unincorporated business taxes for the

year  1955 as a resul t  o f  the sa le of  two parcels  of  rea l  estate known

as "Regal  Oaks"  and "65/C/ lO"?

f f .  Did pet i t ioner ,  A lex Rosenberg,  for  the year  7965,  substan-

t i a te  deduc t i ons  o f  $5 ,007 .38  as  c la imed  bus iness  expenses  and

$35 ,000 .O0  as  a  sec t i on  L244  l oss?

F'TNDINGS OF FACT

1.  Pet i t ioner ,  A lex Rosenberg,  and h is  wi fe  f i led

State combined income tax return for the year 7965. He

a New York State unincorporated business tax return for

a New York

d id  no t  f i l e

sa id  yea r .
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2.  On July  28,  1969 the Income Tax Bureau issued a Statement  of

Audi t  Changes against  pet i t ioner ,  A lex Rosenberg,  imposing addi t ional

personal  income tax for  the year  1965 based upon a determinat ion that .

the profi t  reported on the sale of a property known as "65/C/IO" in

the sum of  $12,603.29 and the prof i t  repor ted on the sa le of  a  proper ty

known  as  "Rega l  Oaks "  i n  t he  sum o f  $81 ,172 .10  cons t i t u ted  o rd ina ry

income and not  capi ta l  ga ins.  f t  a lso d isa l lowed c la imed business

expenses  i n  the  sum o f  $5 ,007 .88  and  a  c la imed  sec t i on  L244  loss  i n

the  sum o f  $35 ,000 .00  as  unsubs tan t i a ted .  I t  f u r the r  imposed  un in -

corporated business tax upon the profi t  reported on the sale of the

two above-named propert ies. In accordance with the aforesaid Statement

of  Audi t  Changes,  i t  issued a Not ice of  Def ic iency in  the sum of

$  14 ,  389  . 89  .

3 .  Pet i t ioner ,  A lex Rosenberg,  was a bui lder .  He had been

engaged in  the business of  buy ing real  estate for  bu i ld ing ventures

s ince 1950.  He constructed var ious commerc ia l  and res ident ia l  pro ject ,s

in New York City, Long fsland and Connecticut.

4 .  Pet i t ioner ,  A lex Rosenberg 's  wi fe  in  1955 acqui red a one-hal f

in terest  in  a parcel  o f  rea l  estate located on Iong Is land,  known as

"Rega1 Oaks" .  She purchased said proper ty  f rom her  s is ter - in-1aw,  Paula

Rosenberg.  The proper ty  was so ld in  1960 on an insta l lment  bas is .  The

f ina l  payment  was received in  1965.  Her  net  prof i t  in  1965 as a resul t

o f  sa id  t ransac t i on  was  gB ] . , I 72 . l -O .

5.  Pet i t ioner ,  AIex Rosenberg,  acqui red in  L957 a parcel  o f  rea l

estate located on Long Is land,  known as "65/c /LO".  This  proper ty  was

adjacent to the property known as "Rega1 oaks". The property was sold

in  1960 on an insta l lment  bas is .  The f ina l  payment  was received in  1965.

H is  ne t  p ro f i t  i n  1965  as  a  resu l t  o f  sa id  t ransac t i on  was  $ I2 ,603 .29 .
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6.  Pet i t ioner ,  A lex Rosenberg,  fa i led to  submit  any documentary

or  other  suf f ic ient  ev idence to  substant ia te an a l leged loss dur ing

the  yea r  1965  o f  $35 ,000 .00  resu l t i ng  f rom the  sa le  o f  a l l eged  sec t i on

1244 stock that  he owned in  Jef fery  Associates,  Inc.

7.  Pet i t ioner ,  AIex Rosenberg,  expended dur ing the year  L965,

the sum of  $3,007.06 for  expenses in  connect ion ly i th  h is  bus iness

act iv i t ies,  as ind icated by checks issued dur ing sa id year .  In

addi t ion,  he was ent i t led to  a deduct ion for  automobi le  deprec iat ion

in Lhe sum of  $1,550.00.  He fa i led to  substant ia te by documentary or

other  suf f ic ient  ev idence that  he expended as par t  o f  h is  bus iness

act iv iL ies an addi t ional  sum of  g45O.B2 as c la imed on h is  Federa l  and

New York State income tax returns for said year.

CONCLUSIONS OF I,AW

A. That  the prof i t  o f  the sa le of  "Regal  Oaks"  rea l ized dur ing

the  yea r  1965  i n  the  sum o f  $81 ,172 .10  was  no t  rea l i zed  by  pe t i t i one r ,

Alex Rosenberg, but by his wife who was the owner of an interest in

the property and therefore said sum was incorrectly included in his

income for personal income and unincorporated business tax purposes.

B.  That  s ince pet i t ioner ,  A lex Rosenberg 's  acguis i t ion of  the

parcel  o f  rea l  estate known as "65/C/ IO" was a par t  o f  h is  regular

business as a real  estate developer ,  i t  d id  not  const i tu te a capi ta l

aset .  Therefore the prof i ts  rea l ized dur ing the year  1965 as a

resul t  o f  the sa le thereof  was ord inary income and not  capi ta l  ga ins.

C.  That  s ince pet i t ioner ,  A lex Rosenberg ' 's  acquis i t ion of  the

parcel  o f  rea l  estate known as "65/C/LO" was acqui red as par t  o f  h is

regular  bus iness as a real  estate developer ,  therefore the prof i t

rea l ized dur ing the year  1965 as a resul t  o f  the sa le thereof  was
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subject to the unincorporated business tax in accordance with the

meaning and in tent  o f  sect ion 703 of  the Tax Law.

D.  That  pet i t ioner ,  A lex Rosenberg,  fa i ted to  substant ia te an

a l l eged  l oss  du r ing  the  yea r  1965  o f  $35 ,000 .00  resu l t i ng  f rom the

sale of  a l leged sect ion L244 stock that  he owned in  Jef fery  Associates,

Inc.  s ince he d id not  submit  documentary or  o ther  sat is factory ev idence

suf f ic ient  to  suppor t  h is  c la im and accord ingly  sa id deduct ion was

properly disal lowed by the Income Tax l lureau.

E. Ttrat petit ioner, AIex Rosenberg, submitted documentary or

other  sat is factory ev idence suf f ic ient  to  substant ia te the expendi ture

of  $4,557.06 for  ord inary and necessary bus iness expenses dur ing the

year  1965 and therefore "c la imed business expenses unsubstant ia ted"

as set forth in the Statement of Audit Changes should be reduced from

$5 ,0O7 .88  t o  $45O.82 .

F. That the petit ion of Alex Rosenberg is granted to the extent

of reducing taxable personal income as corrected for the year 1965

f rom $109 ,906 .18  to  $64 ,763 . ! l  and  o f  reduc ing  add i t i ona l  pensona l

i ncome tax  due  f rom 98 ,689 .00  to  $4 , I75 .25  toge the r  w i th  such  i n te res t

as may be lawful ly due, and of reducing taxable unincorporated business

tax  i ncome fo r  t he  yea r  1965  f rom 983 ,282 .89  to  94 ,688 .63 ,  and  o f

reduc ing  un inco rpo ra ted  bus iness  tax  due  f rom $3 ,331 .32  to  $175 .10

together with such interest as may be lawful ly due, and the Income Tax

Bureau is  hereby d i rected to  accord ingly  modi fy  the Not ice of  Def ic iency

i ssued , ru l y  28 ,  L969r  d r rd ,  excep t  as  so  g ran ted ,  t he  pe t i t i on  i s  i n

aI I  o ther  respects  denied.

DATED: Albany, New York

%/"r iq tf za
,1 t(

STATE TAX COMMISSION

COMMTSSIONER

COMMISSIONER

&4JL^1 /"r


