
STATE OF I,IEW YORK
STATE TAX COM}IISSION

For a Redetermination of a Defieiency or
a Refund of Personal Income a Unl-ncqrporated
Taxes under Art icle(s\ 22 & 23 of the
Tax Law for the (Year(s) 1961 :

State of New York
County of Albany

Marttra Funaro , being duly sworne deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age, and that on the 19th day of July , Lq 
-12, 

she served the wlthin

Notice of Decision (or Determlnation) by (eerttfied) mall upon Sol Smoland &

Rita Smoland (representatlve of) the Petitloner in the wlthin

proceeding, by enclosing a rrue copy thereof in a seeurely sealed postpald

wrapper addressed as foLlows: So1 Smoland * Rita Smoland
215 West  91st  St reet
New Yof,k, New York

and by deposlting same enclosed in a postpaid properly addressed r*rapper I'n a

(post office or official deposltory) under the exclusive care and cuetody of

the ttnlted States Post Offlce Department withln the State of New York.

that deponent further says that the said addressee ie the (representatl've

of) petttLoner herein and that the address set forth on said wraPPer 1g the laat

known address of the (repreeentatlve of the) petitloner.

Sworn

l9rh

to before me this

In the llatter of the Petition

o f

SOL SMOI,AND & RITA SMOLAND
ATfIDAVIT OF UAITING
OF }IOTICE OT DECISION
BY (CERTTFTED) l'lalt

Business

July , L972.

?-"h/2



STAT E TAX Cot\,lt\,ltSs10N

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R E S I D E I { T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, RooM 2lltA

sT TE C nPUS
AtSAtttY. il. Y. t2216

AREA COOE 5 I8

4 5 7 - 2 6 5 5 , 6 , 7

!tAr: lAr coMtatstrotl

xEAitftc ut|l

EOTARO ROOK

TICTETAIY TO
c0Mnr3! tox

ADOiISS YOUI IEPLY TO

htod t A1bany, New York

iluly 19, l97l
gol blrnd & ll.tr btrnd
215 West glrt Stnrt
Sctr ?ork, Seu York

neaf tfr. & tira. fuLrndr

Please take notice of the DtGIgIOll
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Sect ion(s)  689 e722 of  the Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within { Iontlra
f rom the date of  th is  not ice.

Any inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any ottrer matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
repIy .

Enc.

cc :  Pe t i t i one r '
Law Bureau

s Representative

Ve

OFFICER



STATE OF NEW YORK

STATE TAX COMMISSTON

IN TITE MATTER OF THE PEEITION

OF

SOL S!,IOLAND & RITA S!,IOLAND

FOR A REDETERI{INATION OF A DEFICIENCY OR
rOR A REFUND OF PERSOIIAL INCOTI.TE TA'CES
T'NDER ARTICLE 22 AND I'NINCORPORATSD
BUSINESS TA:(ES I'NDER ARTICIJE 23 OT THE
TAX LAW TOR 

"ITE 
YEAR 1961

DECISION

Sol SmoLand and Rita Smoland, his wife, having filed

a petition for redetermination of a deficiency or for a refund

of personal income taxes under Article 22 and Unincorporated

tsueiness Taxes under ArticLe 23 of the Tax Law for the year

1961, and a hearing having been heLd at the off,ice of the

State Tax Commission, 80 Centre Street, Ne!'r York, lI. Y. on

August L4, L967 before Evel-yn King, Hearing Officer of the

Department of Taxation and Finance, at whlch hearing Sol

SmoLand appeared in person and testifLed, and the matter having

been duly examined and considered,

The State Tax Cornmission hereby finds:

(1) That the taxpayers, Sol- Smoland and Rita gmoland,

filed a New York State Resident Ineome Tax Return for the year

1961 in which they reported income in the amount of $19,577.OO

under Schedule A, line 1, from activities as an outside salee-

man and deducted therefrom outside salesman's e:qrenetes, not

reimbursed, in the amount of $5,266.L7t that the ta:qlayerE



did not fiLe an Unincorporated Business Tax Rettrrn for the

year 1961.

(2) That on ,tune 7, L965, the Department of Taxa-

tion and Finance issued a statement of audit ctranges agai.nst

the ta:qrayers, Sol and Rlta Stsoland, for the taxable year

1961 disallowing business expenses of $1,000 and hoLding

that the business activities of the taxpayer, So1 Smoland,

constituted the carrying on of an unincorporated business

subject to Unincorporated Business Tax and, accordingly,

issued a Notice of Deficiency in the sum of $4O1.75, including

interest .

(3) That the taxpayers

changes relating to disallowance

in the amount of 91,000 and have

Lnterest due thereon.

did not contest the audit

of 196L business expense

paid the additional tax and

(4) That during the year L961 the income received

by the ta:qlayer, goL SmoLand, was received as the exclusive

sales representative, within the area of Metropolitan New York

and. a portion of Long Isl-and, of one principal, a manufacturer

of houEedresses; that the tarq>ayer solicLted and received

orders from various customers within his territory on a com-

missl-on basie, which commissions accounted for more than 90%

of his earnings from the prLncipal. In addition to eommissions

received, ta:qrayer received a fLat sum of $1,500, variously

denominated as salary or a bonus, for (a) showing advance

styles during one day every other week to customers within

his territory for their reaction, which he reported by tele-

phone to the Designing Department of the manufacturer. No
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other duties of consultation or assistance to the Designing

Department of the manuf,acturer were required or performed

by taxpayer, Sol SmoLand, with regard to this activity; and

(b) exhibiting the compLete advance Line of the manufacturer

to stores within his territory for theee days eight times a

year for the specific purpose of obtaining firm orders f,or

future delivery to aid the manufacturer in making a second

purchase of piece goods. Taxpayer, So1 SmoLand, al-so

periodically spent a day buying dresses or blouEeE from

stores within his territory for copying by the manufacturer.

(5) That the tarq>ayer deducted on his personal

income tax return approximately L/6 of his home rent, a por-

tion of home electricity chargee, postage and Etationery,

bank charges, business use of home phone, entertainment,

business gifts and cost of periodical-s, whieh elq)enses incumed

in the production of his commission and other earnings from

the manufaeturer were not reimbursed by the manufacturer.

(6) That the taxpayer maintained an off ice in his

home in connection with the conduct of his activities on

behalf of the manufacturer from which he mailed all his orders,

received his orders, and made hie ca1ls and sollcitat ions and

received his teLephone cal- ls.

(7) That the manuf,acturer did not deduct Socia1

Security taxes or pay unempJ-oyment i.nsuranee or workmen,s

compensation on ta>rpayer's behalf during 1961i that tatq>ayer

testified that both Federal and State Withholding Taxes hrere

deducted from commissions earned; that taxpayer. s New york

state rncome Tax return for the year lg6L indicated that no

New York Tax was withheldi that there was no control by the



manufacturer of the ta:qlayer with respect to the sal-es acti-

vities of the tar<payer or the manner of making saLes.

(8) fhat the taxpayer has failed to establish that

there was an empl-oyee-empLoyer relationship between himself

and the manufacturer whom he represented; that the ta:payer

duri.ng the year 1961 was an independent contractor carrying

on an unincorporated business solely within the State of New

York.

Based upon the foregoing findings and on a1l the

evidence presented herein,

The State Tax Commission hereby

DECIDES:

(B) That ttre occupational activitles of the taxpayer

described herein in the year 1961- constituted the carrying on

of an unincorporated business soJ-ely within the State of New

York in accordance with the intent and meaning of Section

703( f )  o f  the Tax Law.

(l) That, accordingLy, the Notice of Deficiency for

the year L961 was properly issued and that the tax and interest

therein are comect and are due and owing except for that por-

tion thereof paid by the ta:q>ayer reLating to disallowance of

business expense claimed for the year 196I in the amount of

$1,000, with interest, together with any other legal interest

or statutory charges; that the taxpayer,s petit ion for a

redetermination of a deficiency or for a refund of Unincor-

porated Businese taxes under ArLicle 23 of the Tax Law for
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;

the year 1961 be and the

DATED: Albany, New York

sEuae ls

on this

hereby

/Fu",
STATE

denied.

n r
"r>fu7 ,1e74.
rA* cor'lMrssror

\ -  t l

fw"tt^, lU.'v"J
-

COMMISSIONER


