
STATT OT TEW YORK
STATE TAX CO}OIISSION

In thc l{attcr of the Petltlon

of
EDWARD D. & LOUISE M. TIERNEY AFFIITAVIT OT UAIIJIIG

OF rcTICE OT DECISIOT
BY (CERTITIED) l|tlll

Por a Redateminatl.on of a lleftcl.ency or
a Refirnd of Personal Income 3
Taxes under artfcfe(s) ZZ of thc
Tax law for the (Year(s) L967 3

State of Nen York
County of lllbany

Martha Funaro r belng duly oworn, depoaes and aeyr that

she is an enpLoyee of the Departnent of Taxatlon and Flnenccr oecr 18 yeats of

age; and that on the Bth day of August , L972 r shc cerrrcd thc rtthh

llotLce of llecialon (or Detenal.natlon) by (ccrtlffed) nall u1rcn Edward D. &

Louise M. Tierney (representatlve of) the petltloncr tn thc rlthtn

proeeedftrgl by erreloalng a trrae copy thcreof ln a seeurely eealed poetpaid

wrapper addresged as follorsr Edward D. & L0uise M. Tierney

*33i iffi:;H.?ll"Fi"ll5;'o,.,nn
"  

t '

and by depoattlrg sme enclosed in a postpel.d properly addreegcd rrapper ln a

(post offlce or ofFlclal delnsttory) under the excluclvc care and cuetedy of

the llnlted States Post Offlce Delnrhcnt wtthtl the State of lcr IorL.

Ttrat deponent frrther Brys that the satd addresrce ls thc (repreacrtatlve

of) petttioner herel.n and that the addresc set f,orth on aald rrepp€r le the Lart

knorn addrese of the (relneeentatl,vc of thc) pctltlmer.

Snoru to before ne thls

9g6 day of August , L97h
t 4



l
STATT OF IIE[{ YORK
STATE TAX CO}OIISSIO}T

In thc lhttcr of the Petltlon
I

of

EDWARD D. & LOUISE M. TIERNEY :

3
For a Redctermlnation of a lleflelency or
a Refirnd of Personal Income 3
laxee under Arttcle(s) 22 of thc
Tax law for the (Year(s) L967 !

State of Ner York
Gounty of Albany

Martha Funaro, be{ng duly eworn; depoaes and aayt that

she is an empLoyee of the Departnent of Taxatlon and Financcl ovcr 18 years of

ager and that on the 8th dsy 66 August t L9 72, shc cervcd thc wlthh

Notlce of llecislon (or Determlnatlon) by (ecrtlfted) nall upon Matttrew G.

Nizza, Esg. (relresentatlve of) the petitloner tn thc rlthln

proceedlngr by errcloeing a true copy thcreof Ln a eecurely aealed lnrtpald

wrapper addreesed aE follorsr Matthew G. Nizza, Ese.

l:3.T:l';;*u 
Road

and by depoartlrrg eme encro".Jf,it" Fffiffih"X*'**"S ""t*"."a1ti3n1* t" "
(post offlce on offtclal delnsltory) under the excluglvc care and cuetedy of

the Unlted $tates Poct Off1ce Deparficnt withln the State of lfcr Yort.

Ttrat deponent further Bays that the oald addreasee la thc (relneeentatlve

of) petitl.oner hereln and that the addrcac get forth on aatd *rapper l'l the Laet

knom address of the (re;resentatlve of thc) pctltlmer.

Svorn to before ne thlE

Bth day of Argust

ATFIIIAVIT OT }|Ail,IxE
OF TOIICE OT EBCISIOX
BY (CERTTTTED) Hrrr,

I

,  L912.



STATE TAX COMMISSTON

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK.

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOI,{ 2l4A

STATE CATVIPUS
ALBANY, N. Y. 122n

AREA COOE 518

4 5 7 - ? 6 5 5 , 6 , 7

l f td l  Albanyr New York

slATt tAx coMuts3rof l

xEAi | l {0 uxtr

EDUARD ROOK

3ECIETAIY TO
coMMrs3tox

AOOiEtS YOUi iEPLY tO

t{nrt t, Lr7l

hrt S, r tnu{n lf ilturrf
l|OB Sr;tr bl,rfr frF. tD
tort ldrrlrlrr tforlCr |tlt|

lht Ir. I El. ffamrftr

Please take not ice of the mIf I i l  of
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P lease take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(  s )
6tO of the Tax Law any proceeding

in  cour t  to  rev iew an adverse  dec is ion  must  be  commenced
within 4 fr f f i f l  af ter the date of this not ice.

Any inquir ies concerning the computat ion of tax due or
re fund a l lowed in  accordance w i th  th is  dec is ion  or
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for repIy.

Very t ru ly  yourst

W
ftf,.l O. tl$t
H e a r i n g  O f f i c e r

cc  Pet i t ioner r  s  Representa t ive
Law Buretu



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of ttre Petition

o f

EDWARD D. & LOUISE M. TIERNEY

for a Redetermination of a Deficiency
or for Refund of Pers-onal Ineome Taxes
under Article 22 of the Tax Law for

_.the Year 1967.

DECISION

A petit ion was f i led under section 689 of the Tax Law for

the redetermination of a deficiency dated september 29, L969, in

personal income taxes under Art icle 22 of the Tax Law for the

year  L967 .

A hear ing was held on February 8,  1972,  dt  the of f ices of  t t re

state Tax commission, 80 centre street, New york city, before

Nigel G. Wright, Hearing off icer. Matthew G. Nizza, Esq., represented

the pet i t ioner .  saul  Heckelman,  Esq. ,  (Francis  x .  Boylan ,  Esq. ,  o f

Counsel) represented the Income Tax Bureau.

Ttre record of said hearing has been duly examined and considered.

ISSUE

The issue in this case is the amounts taxable to a person in

the year of his retirement when tre also changes his domici le to

another State and he receives a pension.

FINDINGS OF F'ACT

1. I\4r. Tierney worked for the Anaconda company since 1930,

mostly in Chile and tr4ontana. On August I,  L966, he was transferyed

to New York and l ived and worked here unti l  June 30, 1967, when he

retired from the company. on iluly L, L967, he moved to and made

his domici le in Fort Lauderdale, Florida. He died in ldontana in

L97L.
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2. From January 1, 1967 through June 30, L967, petit ioner

received f rom Anaconda $4,L66.66 a month to ta l ing 924,999.96.

Efiis amount was reported to New York on a resident tax return.

3. From JuIy, 1971 through December, L97L, petit ioner

Edward.  D.  T ierney,  received f rom Anaconda $2,520.83 a month

tota l ing $I5,L24.98.  This  sum was made up of  a  ret i rement  a l low-

ance  o f  $2 ,083 .33  a  mon th  to ta l i ng  $12 ,500 .00  and  o f  sa la ry

prev ious ly  earned payable at  $437.50 a month for  a  to ta l  o f

$2,624.98.  TLre pet i t ioner  repor ted th is  on h is  federa l  tax

return taking a credit under U.S. Treasury Regulation section

1 .91 I  . 2 (g )  o f  66 .8% o f  t he  $12 ,500 .00  amoun t i ng  t o  $8 ,349 .99 ,

Ieav ing a d i f ference of  $4,L49.99.  He f i led a New York nonres i -

dent return but indicated no New York income.

4. TLre computation of the exclusion under section 911 of the

Internal Revenue Code shows 243 months worked outside of the United

States out of a total of 364 months worked since L937 for an

exclus ion rat io  of  66.8%. I t  a lso shows 43 months of  fore ign

service which does not quali fy for the exclusion, 67 months in

the United States other than New York and 11 months in New York.

5 .  t he  de f i c i ency  i n  i ssue  i s  $384 .99  w i th  i n te res t  o f  $33 .61 "

to the date thereof  for  a  to tat  o f  $418.60.

CONCLUSIONS OF I,AW

A. The New York income for the f irst half of L967 includes

the sum of  $2,624.98.  For  absence of  proof  ,  such sum was payable

at that time and should have been accrued when petitioner changed

his  domic i le  to  F lor ida.

B. The sums received. by petit ioner, Edward D. Tierney, while

a nonres ident  to ta l ing $12,500.00,  are at t r ibutable in  par t  Lo

services performed in New York state. Ttre portion of that sum

inc ruded  in  fede ra l  ad jus ted  g ross  i ncome,  $4 ,L49 .99 ,  i s  t axab le  to

New York on the basis of a ratio as stated in Regulations 20 NYCRR

13r. t8  and 131.2r .  The numerator  o f  such rat io  is  the amount
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earned in New York which wil l  include the sums of $24,999.96 and

$2 ,624 .98  fo r  J -967  and  w i l l  t o ta l  $51 ,374 .94 .  I he  denomina to r

of  such f ract ion has been agreed to be $489,058.92 as the pet i t ioner

has been al lowed to calculate over a ten year period under

Regulat ion 20 NYCRR 13I .21.  Nei ther  th is  numerator  or  th is

denominator takes account of exclusions under section 911 of

the Internal Revenue Code as in any event such information has

not been furnished. Such ratio is LO.s% and the amount taxable

to New York for  L967 is  5435.75.

DECISION

TLre petit ion is granted and ttre deficiency is recomputed to

be $276.07 wi th  $24.08 in terest  to  the date thereof  together  wi th

such interest, Lf drly, as may be due under section 684 of the Tax Law.

DATED: Albany, New York STATE TA)( COMMISSION

e-fL-Y 8, lf74

\ r r  l r

V\tJ-[^, lQt"-^---'
COMMISSIONER


