
STATT OF }IEW YONK
STATE TAX COIO{ISSIOIT

In thc l{atter of the Petltlon

of

JOSEPH P. FITZSIMMONS and
MARILYN P. FITZSIMMONS :

For a Redcterrlnatl.on of a l}eflcl.ency or
a Refirnd of personal Income 3
?axec under Arttcle(s) ZZ of thc
Tax Iaw for the (Year(s) L967 l

ATFIDAVI1 OF IIAIIIXC
0F norrcE or DBcIgIox
Btr (CERrrrrEr,) Hrrr,

State of l{en York
Coun? of Albany

MARTHA FUNARO r belng duly awornl depoaes and rayr that

she la an enployee of the llepartnent of Taxatlon and Fl,nanccr ovcr 18 years of

agel and that on the 15th day of. February r 1973 r shc cerrrcd thc rlthln

lfotlce of Declslon (or Detenrlnatlgn) by (ccrtlfled) natl upon JOSEPH P. &

MARrL'ln\T P. FITZSIMMONS (ragresentatlve of) the petitloncr tn thc rtthtn

proeeedlngl by encloalng a true copy thcreof Ln a seeurely oealed petpaid

rrapper addrcssed as follorer Joseph P. & Mari lyn P. Fitzsimmons
VatleY Brook Road
Long ValleY, New JerseY

and by depoeltirrg eme encloeed ln a poatlnld propaly addreegcd rraplu ln a

(post offlce or officlal depsltory) under the excluslvc care and cuatedy of

the llnlted States Post Offlce Departncrrt wlthln the State of llcr lork.

firat deponent frrther BayE that the satd addresaee ls thc (reproeettatlvc

of) petttl.oner hereln and that the addrcss set forth on raid yrapp€r 1r thc lect

knonn addrese of the (relneecntatl,vc of thc) pctltloner.

Swora to before ne thls



STATE OF NEW YORK

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOli,t 214A

STATE CAMPUS
ALBANY. N.Y. IzM

AREA COOE 5I8

437-2655, 6,  7

DAfED 3 Albany, New York

trebnrary 15, 1973

,.Ioaeph F. & $arilyn p. Fltsrfumonr
Val"ley Brook Roud
Iong Valley, l{ew terrey

D6ar !|tr. rnd Mf!. Fj.tzrlnrmonr r

Please take notice of the DECISIOU
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to tGCtlOn 690 Of
the Tax Law any proceeding in court to review an adverse decision
must be commenced within

the date of this notice.

4 nonthe after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

HEARING OFFICER

Petitioner's Representative
Law Bureau

ttATE TAt COMMr33roll

fiEAirx6 ulill

EDUARD FOOK

SECiEIAiY TO
c0MMt3tt0x

A00lt!3 Youi iEPLV TO

of

AD-r.12 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMTSSTON

In the Matter of the Petition

o f

JOSEPH P. FITZSIMMONS and
MARII,]TII P. FITZSIMMONS

for Redetermination of Deficiency
for Refund of Personal Income Tax
Article 22 of the Tax Law for the
Year  1967.

DECISION

or
under

\

Petit ioners, Joseph P. Fitzsimmons and Mari lyn P. Fitzsimmons,

have f i led a petit ion for redetermination of deficiency or for

refund of personal income tax under Art icle 22 of the Tax Law for

the  yea r  1967 .  (F i l e  No .  73L274L4 ' ) .  A  fo rma l  hea r ing  was  he ld

before PauI B. Coburn, Hearing Off icer, at the off ices of the State

Tax Commission, 80 Centre Street, New York, New York, on Noveniber L7,

L972,  dt  10:30 A.M.  Pet i t , ioners appeared pro se.  Tt re Income Tax

Bureau appeared by Saul Heckelman, Esq., (Francis X. Boylan* Esq.,

o f  Counse l ) .

ISSUE

Were 32 days worked at home in New Jersey during the year 1957

petit , ioner, Joseph P. Fitzsimmons, al locable as days $rorked witJrin

days worked without New York State?

FINDINGS OF FACT

1. Petit ioners, i loseph P. Pitzsimmons and Mari lyn P. Fitzsimmons,

f i led a New York State income tax nonresident return for the year L967.

Ihey al located the income received by petit ioner, Joseph P. Fitzsimmons,

from Lander Co., Inc. based upon the nrrnrber of days he al leged to have

been worked within and without New York State during said year. Itrey

claimed he worked 228 days during the year L967, ot which 128 were

worked outside of New York State.

by

or
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2. On July 28, 1969 the Income Tax Bureau issued a Statement

of Audit Changes against petit ioners, Joseph P. Fitzsimmons and

Mari lyn P. Fitzsimmons, in which it  computed total working days

during the year as 241 and days worked outside of New York State

as 68 L/2. In accordance with the aforesaid Statement of Audit

Changes,  i t  issued a Not ice of  Def ic iency in  the sum of  $194.98.

In arriving at the computation, i t  treated 32 days al leged to have

been worked at home by petit ioner, Joseph P. Fitzsimmons, EIS days

worked within New York State. The only issue raised by the petit ion

was whether these 32 days should be considered days worked within

or without New York State.

3. I t ,  was stipulated at t tre formal heari-ng that pet, i t ioner,

Joseph P. Fitzsimmons, spent 32 days working at home during the

yea r  L967 .

4. Petit ioners, Joseptr P. Fitzsimmons and Mari lyn P. Fitzsimmons,

were residents of the State of New Jersey during the year 1967. They

resided in a home located at Valley Brook Road, Long Va11ey, New Jersey.

5. Petit ioner, Joseph P. Fitzsimmons, was employed as a outside

sal-esman on a f ixed sal-ary by Lander Co., Inc. during the year L967.

Ttre corporation was engiaged in the business of manufacturing and

sel l ing low pr iced eosmet ics and g i f t  i tems.  I t  mainta ined an of f ice

in New York City. I t  did not provide him with a desk or other off ice

faci l i t ies in the New York off ice. I Ie came to the New York off ice

only on four or f ive occasions during the year. Tfre rest of his t ime

spent in New York State was spent cal l ing on customers.

6. Petit ioner, Joseph P. Fitzsimmons, maintained a room in his

home whictr he used as an off ice during the year 1967. It  was equipped

with two f i l ing cabinets, a desk and a phone. He was reimbursed for

his telephone expenses by his employer. He used his home address on
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on his business cards. He stored sample merchandise at his home.

The days spent at home were usually Mondays or Fridays. He prepared

orders at home and forwarded them directly to the comPany factory

in Binghamton, New York. He mailed weekly reports to the New York

of f ice f rom his  home in  which he set  for th  h is  sa les act iv i t ies.

coNcl,usrorys oF LAW

A. Ttrat the 32 d,ays worked at home in New Jersey during the

year L967 by petitioner, Joseph P. Eitzsimmons, were worked there

by reason of his necessity and convenience and not for the necessity

of his employer and therefore said 32 days must be hetd to be days

worked within New York State in accordance with the meaning and

intent of section 632(c) of the Tax Law and ITYCRR 131.16.

B. T'hat the petit ion of Joseph P. Fitzsimmons and l lari lyn P.

Fitzsimmons is denied and the lrTotice of Deficiency issued JuIy 28,

1969 ,  i s  sus ta ined .

DATED: Albany, New York
February 15,  L973

STATE TA)( COMMISSION


