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I' ' sTAtT 0r mw yonr
STATE TAX Coltltrssloll

In thc l{atter of the petltion
t

of

I{OWARD FI'NK & ELIZABETTT FITNK

For a Redcternlnatlon of a lleflclency or
a Reftnd of Personal Income 3
Taxee under Arttele(s) 22
Tax law for the (Year(e) 1968

Sworn to before ne thls

15th day of February , L97Z

ATFIDAVIT OT }OU,Ire
OF reIICE OT DEC$IOT
BY (cXnTrrrED) HlIr,

of the

State of lfery York
County of /llbany

t'Iartha Funaro , berng duly oworn, depoaes and eayr that

she ls an empJ.oyee of the llepartnent of Taxatton and Fl.nancc, ovcr lB yeara of

ager and that on the tSthday of February , 1973, ehc rcrrrcd tbc rlthle

lfo'tlce of llecielon (or Determl.natton) by (ccrtifted) nall upoo ltroward & Elizabeth

Funk (regresentatlve of) the petltloncr tn thc rlthtn

lnoceedlngl by encloeLng a true copy thereof Ln a seeurely sealed portpald

wrapper addrcsged as forlows: Howard & Elizabeth Funk

il-lff fln3i1"$illi"r" D, Assise
78 Celle St. Cloud,, France

and by dcpoattlng eme errcloeed ln a postpaid properiy addrlsscd rrapper ln a

(post offlce or offlclal depsltory) under the excluglvc care end cuttedy of

the Untted States Poet Offlce Depar"lncnt wlthln the State of tlcn YorL.

Tttat depoaent frrther BayB that the satd addreaaee la thc (repreecutatlve

of) petttl.oner hcrein and that the addreea set f,orth on aatd rrappcr 1r the lart

knorn addrese of the (relneecntatl.vc of thc) pctltroner.

/ ' ' l l

V-% 7 -u



srdrr br xstl yoRK
STATE TAX CO}I}|ISSIOT

In thc l{atter of the Petltlon

of
HOWARD FUNK & EI,IZABETTI FI'NK ATFIIIAVIT OT l|AItilC

OF ilOfICD OT DECISIOX
BY (CEMTTIED) HtIr/:

For a Redctenlnation of a l),eflclency or
a Refrrnd of Personal Income 3
Taxec under Arttele(s) 22 of thc
Tax law for the (fear(e) 1968 :

State of llen York
County of Albany

Martha Funaro r belng duly awornl depoees and reyr that

ehe ls an enpLoyee of the Departnent of Taxatlon and Fllunccl ovcr 18 yeare of

age; and that on the 15th day of February , L9 73r shc rerrrcd thc rtthln

l{otfce of llecielon (or Deterntnatton) by (ccrtlfted) nall upon Ptrilip H. Weissman,

c .  P .  A . (regresentatlve of) the petltloner tn thc rtthtn

lrroceedlngr by erreloelng a tme copy thcreof Ln a eeeurely sea1ed poetpald

wrapper addreaeed as folloys: Ptrilip H. Weissman, C.P.A.
666 Fift*r Avenue
New York, New York 10019

and by dcpotttlng eae errclosed Ln a lrostpf,ld pnoperly addreescd rrappclr ta a

(post offl.ce c offlclal delnsttory) under the excluglvc care and cuttedy of

the llnlted States Pogt Office Departlcnt wlthln the State of lfer YorL.

Ttrat deponent further Bays that the sald addressee ta the (repreacntatlve

of) petltl.oner herein and that the address eet f,orth on aatd rrrpper lc the lert

knorn addrece of the (repreeentatl,vc of thc) pctlttoner.

Srorn to before ne thls

t5th day of FebruarrFebruary

t\Agry'/-_V



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOi 2I4A

STATE CAMPUS
ALBANY, N. Y. lzal

AREA COOE 51A

4 5 7 - 2 6 5 5 , 6 , 7

*tt[f, Albany, New York

t&nrnf lt* lgtt

&n$f f IU.drlD ltn[
t.l rft l|nnrrr*tr
ffitr ft fl" llnmln nqlrdrr
?]l Orltr fi* Stm& *finr

fi* fr, t lrf" lUt

Please take notice of the etrmlil of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to ffft*ln ll0 ,et
the Tax Law any proceeding in court to review an adverse decision

tllr! tir connrshon

xEAttie uxlt

EOUARO ROOK

IECTIIATY TO
coMMltStOf,

AOOiCtt vout ilPlv to

must be commenced within
the date of this notice.

* hlhr after

Any inquiries conceming the computation of tax due or refund allowed
in accotdance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply. ,

HEARING OFFICER

Petitioner's Represen tative
Law Bureau

AD-r.t2 (7 /7O)
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t i -on

o f

HOWARD FUNK and
ELIZABETH FUNK

for  Redeterminat ion of  Def ic iency or  for
Refund of  Personal  Income Tax under  Ar t ic le
22 of the Tax Law for the Year 1968.

DECISION

Petit ioners, Howard Funk and Elizabeth Funk, have f i led a petit ion

for redetermination of deficiency or for refund of personal income

tax under  Ar t ic le  22 of  the Tax Law for  the year  1968.  (F i le  No.

8-29267724). A formal hearing was held before Paul B. Coburn, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  80 Centre Street ,

New York, New york on November i t7, lrg72 a! 9:00 A.M. Petit ioners

appeared by Phil ip H. Weissman, C.P.A. ftre Income Tax Bureau appeared

by  Sau l  Hecke lman ,  Esq .  (F ranc i s  X .  Boy lan ,  Esq . ,  o f  Counse l )  . .

ISSUE

Were petit ioners, Howard Funk and Elizabeth Funk, resident

individuals of New York State during the period from February 19, 1968

to December 31,  L96A?

FTNDTNGS OF FACT

1. PetiLioners, Howard Funk and Elizabeth Funk f i led a New York

State nonresident income tax return for the year 1968. tt t"V stated

on said return that they were rresidents of New York State from

January L,  1968 to February 18,  1968.  I t rey l is ted the i r  home address

as  23  Les  Engou leven ts ,  Doma in  de  S t .  F ranco is  D 'Ass i se ,  78  La  Ce l l e ,



2 -

St. Cloud, France. They reported that they had no New York State

ea rn ings  a f te r  Feb rua ry  18 ,  1968 .

2.  On May 25,  L97O the Income Tax Bureau issued a Statement  of

Audit Changes against petit ioners, Howard Funk and Elizabeth Funk,

imposing New York State personal income tax upon al l  of their income

reportable for federat income tax purposes for the year 1968 upon the

grounds that they did not permanently change their domici le during

said year .  I t  s ta ted,  "You would a lso be exempt  prov ided you were

exernpt for Federal Income Tax purposes. Such exemption is general ly

had by the f i l ing of Federal Form 2555 (Exemption of income earned

abroad by a U.S.  Ci t izen)  .  "  In  accordance wi th  the aforesaid Statement

of  Audi t  Changes,  i t  issued a Not ice of  Def ic iency in  the sum of

$886 .  7  s  .

3 .  Pet i t ioner ,  Howard Funk,  was employed by I .B.M.  Wor ld Trade

Corporat ion dur ing the year  1968.  In  sa id year  he received an ass ignment

in France for a minimum period of two years. His assignment was

subseguent ly  extended to the summer of  L972.  He and h is  wi fe  so ld

their residence in New York State and left for France on February L9,

1968 .

4.  Pet i t ioner ,  E l izabeth Funk,  was born in  Hol l -and.  She had

re lat ives in  Europe.

5. Petit ioners, Howard Funk and Elizabeth Funk, spent more than

30 days in  New York State dur ing the year  1968.

6. Petit ioners, Howard Funk and Elizabeth Funk, fai led to submit

any documentary or other substantial evidence to prove that they

changed the i r  domic i le  f rom New York to  France on February L9,1968.

'7. Petit ioners, Howard Funk and Elizabeth Funk, f i led Internal

Revenue Service form 2555 "Statement !o Support Exemption of Income
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Earned Abroad" for the year 1968. As a result of their claiming

this exemption their total amount of income for Federal income tax

purposes was $20,031.98,  as they were a l lowed to exc lude f rom income,

pursuant to section 911 of the rnLernar Revenue code, a port ion of

petit ioner, I loward Funk's salary income earned abroad total ing

$17,315.00.  T lhe amount  of  New York State personal  income tax due

was computed in the Statement of Audit, Changes based upon the amount

of income reported for Federal income tax purposes which was the sum

o f  $20 ,031 .98 .

CONCLUSIONS OF LAW

A. That petit ioners, Howard Funk and Elizabeth Funk, were

resident individuals, of New York State during the entire year 1958

in accordance with the meaning and intent of section 605 (a) ( l) of

the Tax Law since they were domicited in and spbnt more than thirty

days in New York State during said year.

B- That the statement of Audit changes gave petit ioners,

Howard Funk and Elizabeth Funkr Errl allowance for the maximum exemption

of income earned abroad during the year 1968 as provided for by

secLion 911 of  the In ternal  Revenue Code.

C. Ttrat the petit ion of Howard Funk and Elizabeth Funk is

denied and the Not ice of  Def ic iency issued May 25,  LgTo,  is  susta ined.

DATED: Albany, New York

February 15, L973

STATE TA)( COMMISSION

h^^,[r^ E-**,

COMMISSIONER

COMMISSIONER


