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STATE OF TEI{ YORK
$TATE lAX CototISSIoil

In thc Mattcr of the petltlon
3

of

ROBERT GARDNER 
:

t
For a Redeternlnatl.on of a Deflclency or
a Refrnd of personal Income t
Taxee under Arttcle(s) ZZ of thc
Tax I4r for the (Year(s) 1961 & 1962 !

ATFIIIAVIT OF HIII,IilE
OF TOfICE OT DECISIOT
Br (cERtrrrED) HrrL

State of Nen York
County of Albany

Martha Funaro I belng duly rwornl deporec and aayt that

she is an empJ.oyee of the llepartnent of Taxatlon and Flnanccs ovcr 18 yeare of

aget and that on the l5th day of ilanuary r 1973 I she rerrrcd thc rlthtn

lfotLce of Decielon (or Deternl.natlon) by (ecrttfted) na{L upon Robert Gardner

(representatlve of) the petltloner tn thc rtthtn

proeeedlngl by mcloelng a tne copy thcreof ln a seeurely scaled portpald

wrapper addrcased as follorsr Robert Gardner

33f;13"1'i:"T:H"
and by dcpoeltlng eame enclosed ln a poatpeld property addreescd rrapper ln a

(poet offlce m offtclal. depcltory) under the excluslvc care end curtedy of

the llnlted Statec Pogt Offlce Depnrtlcnt wttfiln the gtate of llcr lork.

Tttat deponent fiirther Gayo that the sald addrearee le thc (reprcecutattve

of) petttl.oner hereln and that the addresc e€t forth on tald rreppc fu the lart

known addreas of the (relnesentatlvc of thc) lntltlorer.

Sworn to before ne thls

l5th day of ,January , 1973.



STATE OF IIEI{ YORX
sTAfE TAX COtOtISSrcil

In thc l{attcr of the Petltlon 
.
a

of

ROBERT GARDNER !

t
For a Redcternlnatlon of a lteffcl.ency or
a Refuad of personal Income r
Taxes under Artlcle(s) ZZ of thc
Tax law for the (Vear(s) Lg6L & Lg62 3

ATFIIIAVII OT UAIIIINE
OF iloIICE OF DECISIOX
DtY (CERTTFTED) ilrn

State of ller York
County of Albany

Martha Funaro e belng duly aworne depoees and rayr that

she is an empLoyee of the Departnent of Taxatlon and Flnanccr ovcr 18 yeare of

agel and that on the 15th day of January r 1973 I shc ewcd thc rtthh

lfotlce of Ilecislon (or Detennl.natlon) by (ccrtifted) natl upon AbeI Just

(relresentatlve of) the petl,tloner,tn thc rlthtn

proeeedl.ngl by encloalng a true copy thcreof tn a seeurely acaled pottpatd

w?apper addrceeed as folluc: AbeI Just
11 Park Place
New York, 'New York 10007

and by depoaltlrrg sme errcIosed ln a postpald pnoperly addresscd rrapper ln a

(post offl.ce or offl.clal. delnsttory) under the scluglvc care end curtedy of

the llnited States Pogt Offlce Deparberrt wlthln the gtate of lfcr tork.

That tleponent frrther Blys that the gald addresrce te thc (rcpreeeatatlve

of) petltl.oner hereln and that the addrcac get f,orth on eal.d rrrpp€r le the lart

knorn address of the (relreeentatlvc of thc) lntltlmer.

Srora to before ne thls

15th- day of January ,1971



, STATE OF NEW YORK

STATE TAX CO]V$NISSION

N O R M A N  F .  G A L L M A N ,  A C T I I I G  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINAi.ICE
BUILDING 9, ROO,| 2l4A

stATE CAXru8
ALBAT{Y. t{. Y. t2tt6

AREA CODE 5I8

457 -2655 ,  6 ,  7

DlaEr Albany, New york
anmrr? 1;, lttt

foh.lt irrtoff
tl,t*16 tttb tvrm,r
tryrlilr, lw thrf,,

D*la f,tr Orrrtmrr

Please take notice of the pHl8lfl
of the State Tax Commission enclosed herewith.

Please take fugther noLice that pursuant to
Section (s) 690 of tha Tax Law, any
proceeding in court to revierr an adverse deci-
sion must be commenced within { mthf
f rom the date of  th is  not ice.

fnV inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relat, ive
hereto may be addressed to the undersigned.
Ihese wil l  be referred to the proper pirty for
reply .

f , S ,

Erc.

cc :  Pe t i t i one r '
Law Bureau

OFFICER

s Representative

StAYt t^r  coMMtSrtox

xEAiDtc uxtT

EDTARD ROOK

3ICRETAiY TO
c0MMr!t roN

AOOiISS YOUi iEPLY ?O



STATE

STATE

OF NEW YORK

TA)C COMMISSION

\

In the Matter of the Petit ion

o f

ROBERT GARDNER

for Redetermination of Deficiency or
for Refund of Personal Income Tax
under  Ar t ic le  22 of  the Tax Law for
the Years 196I  and L962.

DECISION

Pet i t ioner ,  Rober t  Gardner ,  has f i led a pet i t ion for  redeter-

mination of deficiency or for refund of personal income tax under

Ar t ic le  22 of  the Tax Law for  the years 1961 and L962.  (F i le  No.

111608806 )  .

A formal hearing was held before Paul B. Coburn, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  80 Centre

S t ree t ,  New York ,  New York  on  Oc tobe r  18 ,  I g72 ,  d t  9 :15  A 'M '

Petit ioner appeared pro se. The Income Tax Bureau appeared by

Sau I  Hecke lman ,  Esq .  (So lomon  S ies ,  Esq - ,  o f  Counse l ) .

ISSUE

fs petit ioner, Robert Gardner, l iable for unpaid New York

State withholding taxes due from Direct Auto Service, Inc. for

the period JuIy I,  1961 through September 30, L962?

FIIIDINGS OF FACT

1.  Di rect  Auto serv ice,  Inc.  fa i led to  pay over  to  the

Income Tax Bureau New York State personal income taxes withheld

from its employees for the period July 1, Lg6L through September 30,

L962. The corporation became insolvent and went out of business

Ln  L962 .



2 -

2. On February 5 , L965, the Income Tax Bureau issued a Notice

and Demand for palrment of tax due under jeopardy assessment against

petit ioner, Robert Gardner, imposing a penalty equal to the amount

of New York State withholding taxes due from Direct, Auto Serviee,

Inc. for the period from July 1, 1961 through September 30, L962,

upon the grounds that he was a person required to coIlect, truth-

ful ly account for and pay over said taxes and that he wil l fuI ly

fa i led to  do so.  On March I ,  1965,  in  accordance wi th  the afore-

said Notice and Demand, i t  issued a Notice of Deficiency for the

years 1961 and 1962 in  the sum of  $355.90 against  pet i t ioner ,

Robert Gardner.

3. Direct Auto Service, Inc. was engaged in the trucking

business during the period i luly 1, 1961 through September 3O, L962.

pet i t ioner ,  Rober t  Gardner ,  was v ice pres ident  o f  the corporat ion.

He signed corporate checks and tax returns. He dispatched trucks

and helped the bookkeeper prepare the payrol l .  His father was the

sole stockholder and the only other off icer of the corporation.

His  fa ther 's  pr inc ipa l  responsib i l i ty  was to  take care of  the

customers and f inancia l  a f fa i rs  of  the corporat ion.  His  fa ther

d ied shor t ly  a f ter  the business fa i led and le f t  no estate.

4. That prior to the formal hearing petit ioner, Robert Gardner,

by v i r tue of  a  sher i f f 's  execut ion,  involuntar i ly  pa id $75.65 on

behalf of the New York State withholding tax l iabi l i ty of Direct

Auto Service, Inc. for the period i luly 1, 1961 through September 30,

L962 .



CONCLUSIONS OF LAW

A. That  pet i t ioner ,  Rober t  Gardner ,  ds an of f icer  o f  Di rect

Auto Serv ice,  Inc.  was a person requi red to  co l lect ,  t ru thfu l ly

account for and pay over New York State withholding taxes due from

said corporation for the period from i luly l ,  196I through September 30,

L962, in accordance with the meaning and intent of sections 674

and  685 (1 )  o f  t he  Tax  Law.

B.  That  s ince pet i t ioner ,  Rober t  Gardner ,  wi l l fu l ly  fa i led

or  caused Direct  Auto Serv ice,  Inc.  to  wi l l fu l ly  fa i l  to  co l lect ,

truthful ly account for and pay over New York State withholding taxes

due from said corporation for the period from July 1, 1961 through

September 30, L962, therefore a penalty equal to the total amount

of the unpaid withholding taxes was properly assessed against him

in accordance with the meaning and intent of section 0e5 (g) of the

Tax Law.

C.  Pet i t ioner ,  Rober t  Gardner ,  is  ent i t led to  a credi t  against

the aforesaid penal ty  in  the sum of  $75.65.

D. That the petit ion of Robert Gardner is granted to the

extent of reducing the amount presently due pursuant to the Notice

o f  De f  i c i ency  daLed  March  L ,  1965 ,  f rom $355 .90  to  $28O.25 ,  and ,

that except as so granted, the petit ion is in al l  other respects

deni"6d t .

DATED: A1bany, New York
JanuarY  15 ,  L973

STATE TAX COMMISSTON

COMMISSIONER


