
STATE OP NElll YORK
STATE TAX COM}IISSIOII

In the Matter of the Petition

of

IARRY GREENBERG
AFFIDAVIT OF I.{AItING
OF NOTICE OF DECISIO}I
BY (CERTTTED) t{alt:

For a Redeterrnination of a D,eficiency or
a Refund of Personal Income :
Taxes under Article(s) ZZ of the
Tax law for the (vear(s) tg66 & 1967 :

State of New York
Gounty of Albany

Martha Funaro, being duly sworn, deposes and says that

she is an employee of the Departrnent of Taxation and Finance, over 18 years of

ages and that on the 7t}r day of November , 1973 , she served the wlthln

Notice of Ilecislon (or Determination) by (certtfied) mall upon Harry Greenberg

(rep:esentatl.ve of) the petitioner in the wlthiu

proceedingr by encloeing a true copy thereof in s seeurely sealed postpaid

nrapper addressed as follows: l4r. Harry Greenberg
97OL Strore Road
Brook1yn, New York

and by deposlting same enclosed in a postpaid properly addressed rrrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the tlnited States Poet Office Department withln the State of New York.

That deponent firrther says that the said addressee ie the (representative

of) petttloner herein and that the address set forth on said wrapper is the lact

known address of the (repreeentatlve of the) petitl.oner,

Sworn to before ne thls

7th day of rftnter

Vtt t, /
19 73
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33"ffli1,'frIfi"$",n *2or
and by deposltlng sane enclosed in a postpald properly addressed wrapper ln a

(post office or official depository) under the exclugive care and custody of

the tlnlted States Post Office Department withln the State of Iew York.

fitat deponent further says that the said addressee ie the (representative
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known address of the (representative of the) petitLoner.

Sworn to before rne this

7th day of Nov 19 73



STATE OF NEW. YORK
ttAll TAr coMMt9!Iol

xEArtr6 u i t f

EO fARO ROOK

SECiETANY YO
c0Murt t tox

ADDiI33 YOUR iEPLY TO

gTAT_E TAX COtvTtilSSroN
Mar io  A .  P rocacc ino ,

X0HIXXX)lttXDlXX,>{pqX!<pR E s I D Eri r
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

Sect ion (s)  690
proceeding in court to
sion must be commenced
from the date of this

Any inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any ottrer matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
reply .

Enc.

cc :  Pe t i t i one r ' s
Law Bureau

HEARING OFFICER

Representative

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOTI2I4A

sf, TE CAfPUt
ALBAI{Y. N. Y. t2't6

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 . 7

Datcdl Albany, New York

Fovtrbet 7 o 19?3
lS. griEy Orecnbcrg
97Ol &otc eid
Bnoohlyn, trrr lol|s

Drlr tr. Orrrnb;rgrr

Please take notice of the D!8lgfff
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
of the Tax Law, any

treview an adVerse deci-
wirhin 4 tbntlrr

not ice



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion :

o f

HARRY GREENBERG :
DECISION

for  Redeterminat ion of  Def ic iency or  :
for Refund of Personal Income Tax
under  Ar t ic le  22 of  the Tax Law for  :
t he  Years  1966  and  1967 .

Pet i t ioner ,  Harry  Greenbergr ,  has f i led a pet i t ion for  redetehi -

nat ion of  def ic iency or  for  re fund of  personal  income tax.under

Ar t ic le  22 of  the Tax Law for  the years 1966 and L967.  (F i le  No.

11-2010311) .  A formal  hear ing was held before Paul  B.  Coburn,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,

80 Centre Street ,  New York,  New York,  on January 23,  1973,  dt

2245 P.M. Pet i t ioner  appeared by Hauptman & Hauptman,  Esgs. ,

(Salomon A.  Hauptman,  Ese. ,  o f  Counsgl ) .  Tt re Income Tax Bnreau

appeared  by  Sau I  Hecke lman ,  Esq . ,  (So lomon  S ies ,  Esg . ,  o f  Counse l ) .

ISSUE

Was petit ioner, Harry Greenberg, l iable for unpaid l trew York

State withholding taxes due from Jeff-Lynn Cleaners & Iaunderers

Corp.  for  the years 1966 and 1967?

FII{DTNGS OF FACT

1.  Jef f -Lynn Cleaners & Launderers Corp.  fa i led to  pay over

to the Income Tax Elureau, New York State personal income taxes

withheld from its employees during the year 1966 in the sum of

$5.52.1,5,  and dur ing the year  l -967 in  the sum of  9514.15.
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2.  On November 24,  1969,  the Income Tax Bureau issued a

Statement  of  Def ic iency against  pet i t ioner ,  Harry  Greenberg,  equal

to the amount of New York State withholding taxes due from Jeff-Lynn

Cleaners & Launderers Corp.  for  the years 1966 and 1967,  upon

the grounds that  he was a person requi red to  co l lect ,  t ru thfu l ly

account  for  and pay over  sa id taxes and that  he wi l I fu l Iy  fa i led

to  do  so .

3.  Pet i t ioner ,  Harry  Greenberg,  was pres ident  o f  Jef f -Lynn

Cleaners & Launderers Corp.  dur ing the years 1966 and L967.  I Ie

signed the corporate return for New York State personal income

tax wi thheld for  the year  1967.  He d id not  deny that  he was a

responsib le of f icer ,  but  contended that  he was not  l iab le for

the unpaid tax because the Income Tax Bureau fai led to f i le a

claim in the corporate bankruptcy proceedings. He also contended

that  the amount  a l leged to be due for  the year  1966 was incorrect .

4. On .Tune 29, 1967, Jeff-Lynn Cleaners & Launderers CorP.

f i led a petit ion for arrangement under Chapter XI of the National

Bankruptcy Act  in  the Uni ted States Dis t r ic t  Cour t  for  the Eastern

Dist r ic t  o f  New York.  fn  Augrust  L968,  the cour t  eonf i rmed the

corporat ion 's  ar rangement  and d ischarged i t  f rom fur ther  jud ic ia l

control. l lhe Income Tax Bureau had knowledge of the bankruptcy

proceedings.  However ,  i t  fa i led to  f i le  a  proof  o f  c la im for

unpaid withholding taxes for the years 1966 and L967 with the

court in the bankruptcy proceedings.

5.  On January 15,  1968,  the Income Tax Bureau issued a

Notice and Demand for Unpaid Withholding Tax Due against Jeff-Lynn
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Cleaners & Iaunderers Corp.  for  the year  1966.  The computat ion

on said form was as fo l lows:

1 .  Tax  due  $927 .05
2 .  Tax  pa id  o r  p rev ious l y  assessed  374 .9O
3 .  Ba lance  o f  t ax  due  552 .15
4 -  I n te res t
5 .  Pena l t y
6 .  To ta l
7.  Payment  received
L Balance now due

44 . I 7
138 .04

$734 .36
-0 -

$7  34  . 36

6.  On March 27,  1968,  the Counsel  to  the Depar tment  of

Taxat ion and Finance sent  a  le t ter  to  the at torneys for  Jef f -Lynn

Cleaners & Launderers Corp. waiving the penalty set forth in i tem

ff5 ' r  and reducing by $22.85,  the amount  of  in terest  set  for th  in

item "4" of the Ndice and Demand referred to in the proceeding

paragraph. The letter concluded that the claim of the Income Tax

Bureau  was  reduced  to  $391 .26 .

CONCLUSIONS OF LAW

A. Tt rat  pet i t ioner ,  Harry  Greenberg,  as an of f icer  o f

Jeff-Lynn Cleaners & Launderers Corp. was a person required to

col lect ,  t ru thfu l ly  account  for  and pay over  New York State

withholding taxes due from said corporation for the years L966

and L967 in  accordance wi th  the meaning and in tent  o f  sect ions

674 and 685 (1)  o f  the Tax Law.

B.  That  s ince pet i t ioner ,  Harry  Greenberg,  wi l l fu l ly  fa i led

or  caused Jef f -Lynn Cleaners & Launderers Corp.  to  wi l l fu l ly  fa i l

to  co l lect ,  t ru thfu l ly  account  for  and pay over  New York State

withholding taxes due from said corporation for the years J-966

and L967,  therefore,  a  penal ty  equal  to  the to ta l  amount  of  the

unpaid wi thhold ing taxes was proper ly  assessed against  h im in
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accordance wi th  the meaning and in tent  o f  sect ion 685 (g)  o f  the

Tax Law.

C. That the fai lure of the Income Tax Elureau to f i le a

proof of claim in the Chapter XI arrangement proceedings of

Jeff-Lynn Cleaners & Launderers Corp., even though it  had knowl-

edge of  the proceedings,  d id  not  d ischarge the l iab i l i ty  o f  the

corporat ion or  o f  i ts  responsib le of f icers for  sa id taxes s ince

withholding tax obligations cannot be discharged in bankruptcy.

(11  U .S .C .A .  535  (a )  (1 )  (e )  .  I ' u r the rmore ,  t he  Income Tax  Bureau

is under no reguirement to attempt to col lect unpaid withholding

taxes from the corporation before imposing and collecting from

responsib le of f icers the penal ty  prov ided for  by sect ion 685 (g)

of the Tax Law.

D. That the amount of unpaid withholding taxes due from

Jef f -Lynn Cleaners & Launderers Corp.  for  the year  1966 is  $552.15.

The letter of Counsel of the Oepartment of Taxation and Finance

dated March 27,  1968,  is  incorrect  in  i ts  conclus ion s ince i t

subtracted penal t ies and in terest  f rom the balance of  tax due

rather than from the balance due which included penalt ies,

in terest  and the balance of  tax due.

E.  That  the pet i t ion of  Harry

Not ice of  Def ic iency issued November

DATED: Albany, New York
November 7, 1973

Greenberg

24 ,  1969 ,

denied and the

sus ta ined .

as

t-s

COMMISSION

SSIONER

COMMISSIONER


