
STAIT OP }IEl{ YORK
STATE TAX CO}I}IISSION

In thc ldatter of the Petltlon
3

of

EUGENE P. & GRACE ITACKER 
:

I
for a Redcternlnatl.on of a lleftcl.ency or
a Refund of Personal Income 3
taxes under Arttele(s) 22 of the
Tax law for the (Vear(s) L967 & 1968 :

State of Nery York
County of Albany

Martha Funaro , belng duly sworn, ilepoaec and reyr that

she le an emPloyee of the Departnent of Taxatlon and Flnencee oecr 18 yearc of

a$er and that on the l4thday of lvlay , L9 73, shc rerrrcd thc wlthln

lfo,tlce of Decialon (or DetermLnatlon) by (ccntlfted) nalJ. upoa Eugene P. &

Grace llacker (regreeentatlve of) the petlttoncr ln thc wtthtn

proeeedlrgl by errcloslng c true copy thcreof Ln a seeurely sealed poetpald

rrrapper addrcesed es folloys: Eugene P. & Grace llacker

HilE"*: fi:rr**, Frorida 32656
and by dcporltlng see errclosed Ln a postpal.d properly addresccd rrapper ln a

(post offlce or offlclal. depsttory) under the excluglvc care and eurtody of

the llnlted lltates Post Offlce Departncnt wlthln the State of lfcr Iork.

firat deponent frrther says that the sald addregsee ta thc (repreecfratl.vc

of) pctitl.oner herel.n and that the addrees set forth on sal.d rraptt€r le thc l'aet

knorn addrese of the (relneaentatl,vc of thc) pctttlmer.

Srorn to before ne thls

14th day of Mav

ATFIIIAYIT OT loll,ilc
oF xorrcE or DEcrSIox
B[ (CERTTFTED) iltil,

day of , L973.



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N .  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND
BUILDING 9, R0ol,t 2l4A

STATE CAMPUS
ALBANY, N. Y. 12U'

AREA COOE 5 I8

457 -2653 ,  6 ,7

htfdt Albany, New York

Iry 14' tt?t

FINANCE

t .

st^tt tax coMMrs3tox

HE^ititc uiltl

EOUARO ROOK

SECICTAIV TO
couMrStloil

ADDiIlt YOUi iEPLY TO

&gmr F. t ffior
butr l, tor X{l
fry|taer ErLsbtrr

lxilrrr

tforlCr 3lft6

Dtr Ir. 3 IEl. Etdcrrr

Please take notice of the Dmtg&fl of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to l|Ctl.O|| 69O Ot
the Tax Law any proceeding in court to review an advetse decision
must be commenced within tS ftilftrf after
the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

Very truly yours,

rryilr^t{-
trLgrl o. frtgbt
HEARING OFFICER

Petition er's Representative
Law Bureau

AD-r.r2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

EUGENE P. & GRACE HACKER

for  a Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income Taxes
under  Ar t ic le  22 of  the Tax Law for  the
Years L967 and 1968.

DECISTON

Eugene P.  and Grace Hacker  f i led a pet i t ion under  sect ion 689

of the Tax Law for the redetermination of a deficiency for the year

L967 and for refund for the year 1968 ip personal income tax under

ArL ic le  22 of  the Tax Law.  Said def ic iency for  1967 was issued

under  da te  o f  Sep tember  28 ,  L97O,  and  amoun ts  to  ;487 .47  p lus  $71 .87

interest  for  a  to ta l  o f  S559.34.  The refund demanded for  1968 amounts

to  $1 ,378 .00 .

The pet i t ioners waived a hear ing and agreed to a dec is ion by

the Commission on the f i le of the Income Tax l lureau. Said f i le has

been duly  examined and considered.

FINDINGS OF FACT

t.  Pet i t ioners,were res idents of  Cranfordr  New Jersey dur ing

the years in  quest ion.  Tt rey now res ide in  F lor ida.

2.  Pet i t ioner ,  Eugene P.  Hacker ,  was the comptro l ler  o f  J .  i f .

Newberry Company which had corporate off ices at 245 ELfLh Avenue,

New York City

3.  In  the la t ter  par t  o f  L966,  Mr.  Hacker  was st r icken wi th  a

severe sp inal  ar thr i t ic  condi t ion which gradual ly  became worse and

which caused him to be frequently absent from work. He was persuaded
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to take a three-month leave of absence beginning Apri l  17, 1967,

and ending Ju ly  16,  L967.  He returned to work but  h is  cont inu ing

i l l  heal th  forced h im to f ina l ly  res ign ef fect ive SeptembeE 9,  L967.

fhereaf ter  under  the company 's  long- term s ickness d isabi l i ty

p lan he received one fu l1  year 's  "s ick pay sa lary"  terminat ing on

Sep tember  8 ,  1968 .

4 .  Mr .  Hacke r ' s  sa la r y  f o r  1967  was  930 ,292 .87 .  O f  t h i s

$1 ,160 .00  was  repo r ted  as  s i ck  pay  and  g2g ,L32 .87  was  repo r ted  as

regu la r  sa la ry .

On  h i s  re tu rn  he  a l l oca ted  $30 ,293 .00  by  the  f rac t i on  I33 /L66

cla iming 33 days worked outs ide of  New york State.

5.  Mr.  Hacker  c la ims to have worked for  a  to ta l  o f  166 days

dur ing 1967 and th is  is  not  in  d ispute.  He c la ims however  that

33 days were worked outs ide of  New York and so a l located h is  sa larv

from Newberry by the ratio of L33/r66. I]aro of these days were

spent  at  Newberry 's  re ta i l  s tores located in  New ,Jersey and 31 days

were days he claims to have worked on company business during his

63 days spent  at  home dur ing h is  l -eave of  absence.  The def ic iency

notice disal lows the t ime worked at home and al locates by the ratio

r64 /L66 .

6 .  rn  1968 ,  Mr .  Hacke r  rece i ved  a  to ta l  o f  927 ,304 .76 .  Th i s

was  made  up  o f  $14 r710 .00  rep resen t i ng  Lg67  ea rn ings ,  $6 ,g r1 .oo

representing L967 sick pay for the 79 day period, September 7, Lg67

to December 31,  1967,  and 95,794.00 represent ing s ick pay for  1969

from January I through september 6, 1968. Against this he applied
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a  s i ck  pay  exempt ion  o f  $3 ,600 .00 .

7.  On pet i t ioner 's  or ig ina l  1968 return he fa i led to  compute

an  a l l oca t i on  and  he  pa id  a  tax  o f  $1 ,378 .00 .  An  amended  re tu rn

and c la im for  re fund was t imely  f i led on March 11,  L97O. On th is ,

pet i t ioner  a l located none of  h is  sa lary  to  New York c la iming that

175 working days were due to sick leave and 79 other nonworking days

were at t r ibutable to  non-New York act iv i ty .

rh is  c la im for  re fund was d isa l lowed on August  31,  I97O.

B.  The pet i t ion wi th  respect  to  the 1967 def ic iency was f i led

wi th the Commiss ion on January B,  L97I ,  about  e leven days af ter  the

f ina l  due date for  such pet i t ion on Decembet  28,  I97O.

CONCLUSIONS OF I,AW

A. The pet i t ion wi th  respect  to  the L967 def ic iency must  be

denied for  fa i lure to  f i le  the pet i t ion on t ime.  The pet i t ioner  of

course may st i l l  pay the tax and f i le  a  c la im for  re fund.

B. The amount received in 1968 representing 1967 earnings is

properly al locable by the ratio used in 1967 for other 1967 income.

Since the a l locat ion a l lowed then was I64/L66 that  can be a l lowed.

f t re  amounts received as s ick pay were measured in  par t  by pet i t ioner 's

length of  serv ice and so are proper ly  a l locable by the rat ios

apply ing to  earned sa lary  in  those years of  serv ice.  This  is  the

same method as is applied to pensions and other retirement benefits

payable to  nonres idents (Rep.  20 NYCRR 131.18) .  S ince the only

in format ion avai lab le wi th  respect  to  pr ior  years a l locat ion rat ios

is  the rat io  for  1967 and because that  ra t io  (164/ ] -66)  does not
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seem untyp ica l  i t  can be used in  th is  case.

DECTSION

The petit ion is denied with respect to the 1967 deficiency but

is  granted wi th  respect  to  the 1968 refund c la im to a l low an a l locaLion

by the ratio 164/1-66 and a refund is computed to be F3L.27. The

refund however wil l  have to be applied against the unpaid L967

de f i c i ency .

DATED: Albany, New York
M a y  1 4 ,  L 9 7 3

STATE TAX COMMISSION

COMMISSIONER

ISSIONER


