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STATE OF NEW YORK
STATE TAX COM}IISSION

In the l'fatter of the Petition

of

CHARLES A. SARETSKY and BERDE
SARETSK]T 

:
For a Redetemination of a Deficiency or
a Refund of Personal Income z
Taxes under Article(s) 22 of the
Tax Law for the (Vear(s) 1963 :

APFIDAVIT OF MAITIIIG
OF IIOTICE OF DECISIO}I
BY (CERTTFTED) l,rart

State of New York
County of Albany

Martha Funaro I belng duly swornl deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

agel and that on the 21st day of Septernber r L973 , she served the wtthln

lfotice of Ilecigion (or Determlnatlon) by (certified) mail ripon Charles A. and

Berde Saretsky (representatlve of) the petitloner in the wl.thin

proceedlngr by enclosing a true copy thereof in a securely sealed postpal.d

wrapper addressed as follows: Mr. & Mrs. Ctrarles A. Saretsky
L76 Beach 143rd Street
Neponsit, New York

and by depositlng sane enclosed in a postpald properly addressed wrapper Ln a

(post offl.ce or offieial deposltory) under the exclugive care and custody of

the llnlted States Post Office Department withln the State of New York.

firat deponent further says that the said addressee ie the (representative

of) petttloner herein and that the address set forth on said wrapper is the lact

known address of the (repreeentatLve of the) petitioner.

Sworn to before rne this

21st day of Se , L973.



STATE OF NEW YORK
STATE TAX COMXISSION

In the llatter of the Petition

of

CHARLES A. SARETSI(Y and BERDE
SARETSKY

AFFI DAVIT OF T.IAIIITIG
OF }IOTICE OT DECISION
BY (CERTTFIED) l,rAIL

For a Redeterrnination of a D,eficiency or
a Refund of Personal Income :
Taxes under Article(s) 22 of the
Tax law foi the (Year(s) 1963 :

State of New York
County of Albany

MarLha Funaro e belng duly swornr deposes and says that

she is an employee of the Department of Taxation and Fl.nance, over 18 years of

agel and that on the 21st day of September , L973, she served the within

Notice of Ilecislon (or Determinatton) by (certtfied) malJ- upon Harry Lewis Stone,
c .  P .A .

(representative of) the petitloner ln the wlthin

proceedlnSr by enclosing a true copy thereof in a securely sealed postpatd

wrapper addressed as follows: IIarry Lewis Stone, C.P.A.
521 f i f th Avenue
New York, New York 10017

and by deposltlng same enclosed in a postpaid properly addressed wrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the llnited States Post Offlce Department withln the State of New York.

firat deponent firrther says that the sald addressee is the (representative

of) petttloner herein and that the address set forth on said wrapper is the lact

known address of the (repnesentatlve of the) petitl.oner.

Sworn to before

2ls t  day of  S

ne thls

ernb 5 '  reTl



DEPARTMENT OF TAXATION AND FINANCE
BUtLD|NG 9, ROOM 2I4A

STATE CATPUS
AtlAlrlY, N. Y. 12220

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 . 7

htfil Albany, Ner,r York

tqfiStr llr tt?t

F. I lrf. (htrtrr l. nrrt*f
l?C rrob llt$t ftrrt
IqmrLt, h nrlh

Dss P. I &t. hrrtJqrr
Please take notice of the mt|tC
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
of the Tax Law, any

revi-enrr an adverse deci-
within tt lrllfu

not ice

Any inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These will be referred to the proper party for
reply .

Veqf truly yours,

ryA 6,v/r
tltrl O. ttltht
HEARING OFFICER

Representative

STATE OF NEW YORK

STAT E TAX Cott/h,ltSstoN
Mar io A.  Proeaecino,

)IDO1fei!$fl<!lf{]f I{AIAF pR E s I D rr r
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

t lAt l  YAr coMLtSStox

t{EAtlxc uttT

EOIARD ROOK

ttc iETAtY t0
coraurttrorl

ADOll3t YOUi iEFLY tO

Sect ion (s)  3 fO
proceeding in court to
sion must, be commenced
from the date of this

Src.

ce :  Pe t i t i one r '
Law Bureau
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

CHARLES A. SARETSIC| and
BERDE SARETSKY

for  Redeterminat ion of  Def ic iency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
1963 .

DECISION

Charles A. Saretsky and Berde Saretsky f i led a petit ion pur-

suant  to  sect ion 589 of  the Tax Law for  redeterminat ion of

def ic iency in  personal  income tax under  Ar t ic le  22 of  the Tax

Law for the year 1963

A hear ing was held on December 1O,  L967,  dt  the of f ices of

the State Tax commiss ion,  80 Centre Street ,  New York Ci ty ,  before

Francis  V,  Dow, Hear ing Of f icer .  Pet i t ioners,  Char les A.  Saretsky

and Berde Saretsky,  were represented by Harry  Lewis Stone,  C.P.A.

The record of said hearing has been dul-y examined and con-

s ide red .

ISSUES

The issues are:  (1)  whether  the monies spent  by pet i t ioners

on income producing property were for repair or were capital

e>rpenditures and (2) whether monies received by petit ioners from

a lessee in  considerat ion of  re l iev ing lessee of  c la ims held by

pet i t ioner  was income or  re turn of  capi ta l .

FINDINGS OF FACT

1.  Pet i t ioner ,  Berde Saretsky,  was the owner of  a  garage
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premise at  334 to  340 West  40th Street ,  New York,  New York.

This garage premise had been leased to the Hertz Corporation,

660 Madison Avenue, New York, New York, for a term of ten years

commencing on February 25,  1960,  and ending on Februaty 24 '  L97O.

2.  On October  L9,  1963,  a roof  t russ in  the garage premise

collapsed causing the roof to cave in and damaged the f irst and

second f loors of  the garage.  Thereaf ter ,  Het tz  Corporat ion,

surrendered possession of  sa id premises c la iming i t  untenantable

and unf i t  for  occupancy.  Pet i t ioner ,  Berde Saretsky,  c l -a imed

that Hertz Corporation had no right to cancel the lease and

that Hertz Corporation was t iable for the collapse of the roof

by i ts own negligence in parking cars on the roof causing the

roof  to  weaken.

3. Pursuant to an ag'reement on November 26, 1953, between

Hertz  Corporat ion and pet i t ioner ,  Berde Saretsky,  the pet i t ioner

was paid $23,500.00 by Her tz  Corporat ion.  This  payment  was in

considerat ion of  pet i t ioner ,  Berde Saretsky,  cancel l ing the

lease and re leas ing Her tz  Corporat ion for  any present  or  fu ture

rents and for any cl-aims for damages that may be asserted by

pet i t ioner  against  HerEz Corporat ion.

4.  The pet i t ioners c la imed a casual ty  loss on the i r  1963

re tu rn  amoun t ing  to  $22 ,3O9 .66  ($45 ,809 .66  wh ich  rep resen ted

the amount necessary to put the garage in the same condit ion as

before the co l lapse,  less $23,500.00 received f rom Hertz  Corpo-

rat ion) .  The pet i t ioners c la imed at  the hear ing that  the casual ty

Ioss  amoun t  shou ld  be  i ns tead  a  repa i r  expense  o f  $23 ,395 .63 .
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($46 ,895 .63  now  c l a imed  f o r  r epa i r s  l ess  $23 ,500 .00

from Hertz Corporation) .

5 .  The garage premise had a cost  bas is  at  the

o f  $825 .97  .

received

end of  1963

6.  Pet i t ioners d id not  s tate at  the hear ing what  por t ion

of  the $23,500.00 received f rom Hertz  Corporat ion pursuant  to

the agreement  was for  rents ,  present  and fu ture,  and what  por t ion

was in  set t lement  of  damages.

7 .  Pe t i t i one rs  c la imed  they  spen t  $4 ,085 .7A  in  l ega l  and

other  fees in  assessing the i r  damage to the garage and in  pre-

par ing poss ib le  l i t igat ion against  Her tz  Corporat ion.

CONCLUSTONS OF I.AW

A. Since there is  d i f f icu l ty  in  appor t ion ing the palzment

o f  $19 ,414 .30  ($23 ,500 .00  l ess  94 ,085 .7O  fo r  l ega1  and  o the r

fees) received by petit ioner from HerLz Corporation, between

loss of  income and a return of  capi ta l ,  a  reasonable est imate

must  be made (Cohen v.  Conrmiss ion,  39 F.  2d 540)  .  An amount  of

$10,000.00 is  deemed to be in  receipt  o f  ord inary income and is

to be taxed as such.  The remain ing amount  received,  $8,588.33

($9 ,414 .30  l ess  $825 .97  cos t  bas i s  o f  bu i l d i ng ) ,  i s  deemed  to

be an excess return of  capi ta l  and is  to  be taxed as capi ta l  ga in.

B.  The amount  of  $46,895.63 c la imed as repai rs  is  deemed

to be a capital expenditure and may be added to the cost basis

of  the properLy.

DECISION

The def ic iency  is  recomputed to  be  9364.28  p lus  in te res t
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of  $56.44 to  date of  def ic iency November L4,  1966,  together

with such further interest as may be due under section 684 of

the Tax Law;  in  a l - l  o ther  respects  the pet i t ic jn  is  denied.

DATED: Albany, New York
September 21, 1973

STATE TAX COMMISSTON

COTVIMISSTONER

COMMISSIONE

COMMTSSIONER


