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STATE OF NEId YORK
STATE TAX COM}IISSIO}I

In the l,latter the Petition

FRANK A. SIMMS & .]EANNE W. SIMMS
:

For a Redetermination of a Deficiency or
a Refund of Personal Income :
Taxes under Article(s) 22 of the
Tax Law for the (Year(s) 1961 , L962, i1963,

_, ]954,  1965 & 1966

State of New York
County of Albany

Martha Funaro , bel.ng duJ.y sworn 1 deposes and says that

she is an enployee of the Department of Taxation and Finance, over 18 years of

8ge1 and that on the 26thday of November , 19 73 she served the within

lfotice of Decision (or Determinatton) by (certified) mail r.rpon Frank A. &

Jeanne W- Simms (representatlve of) the petitioner in the wlthin

proceedin$, by encloslng a true copy thereof in a seeurely sealed postpaid

wrapper addressed as folJ.ows: .Mr. & Mrs. Frank A. Simms
c/o Trascott, Alyson, Craig, Inc.
L79 Cedar Lane
Teaneck, New Jersey 07666

and by deposlting same enclosed in a postpald property addressed rrrapper Ln a

(post office or official deposltory) under the exclugive care and custody of

the tlnlted States Post Office Department withln the State of ilew York.

That deponent further says that the sald addressee ie the (representatf.ve

of) petttLoner herein and that the address set forth on sald wrapper is the last

known address of the (representattve of the) petltioner.

of

of
AFFIDAVIT OF MAIII}IG
OF }IOTICE OF DECISION
BY (CERTTTTED) r{AIr

Sworn to before me this



STATE OF NEtll YORK
STATE TAX COM}IISSION

In the l,latter of the Petition

of

FRANK A. SIM},I,S & JEAMiIE W. SIMMS
:

For a Redetermination of a llreflciency or
a Refund of Personal Income :
?axes under Article(s) 22 of the
Tax Law for the (Vear(s) L96I, L962, 1963,

L964 ,  1965  &  1966

State of New York
County of A1bany

Martha Funaro , being duly swornr deposes and says that

she is an employee of the l)'epartment of Taxation and Finance, over 18 years of

age; and that on the 26th day of November , L973 r she served the within

lfotice of Decision (or Determlnatlon) by (certified) mall upon iloseph Rosenberg, Esq.

(representatlve of) the petitioner in the wlthln

proceedingr by enclosl.ng a true copy thereof in a securely sealed postpald

wrapper addressed as follows: Joseph Rosenberg, Esq.

l3 B "il" ; i;u?lr' "&. 
Ro s enb e re

New York, New York 10016
and by depositlng same enclosed in a postpald properly addressed rtrapper Ln a

(post offiee or offieial deposltory) under the exclusive care and custody of

the United States Pogt Offlce Deparhnent withln the State of Nen York.

firat deponent firrther says that the sald addressee ie the (representatlve

of) petttLoner herein and that the addreas set forth on said wrapper ls the lact

known address of the (representatLve of the) petltLoner.

AFFIDAVIT OP MAITI}IC
OF NOTICE OF DECISIOII
BY (CERTTFTED) l,ralt

Sworn to before ne thls
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STATE OF NEW YORK

STATE TAX Cotvf,rilsstoN
Mar io A.  Procaccino,

"'6!0xf,(P3)g:(!![{Xffi{Xtei(fi( pR E s I o E N I
A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOi 214A

sT Tt CAIPUS
AlSAl'lY. l{. Y. t22t6

AREA COOE 518

4 5 7 - 2 6 5 5 ,  6 ,  7

*lHlr Albany, New york

&rrtc l3r tt?3
h" 3 Fl. lffi l. Iln
c/o frnmfifi, llynr Grrllrr fto,
fru Sdrr fn
frnr*r lr itr*rqr O?IOC

hlr IF, I Ft. llrur

Please take notice of the ffilsil
of the State Tax Commission enclosed herewith.

P1ease take lr lr ther notice that pursuant to
Section (s) aS of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within { hrltf
from the date of this notice.

{nV inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to ttre undersigned.
These wil l  be referred to the proper party for
reply .

E:c .

cc :  Pe t i t i one r '
Law Bureau

HEARING OFFICER

s Representative

t?At l  T4r coMMtst tor l

HEAiD|C ut t r  .

EO ;ARO ROOK

slcrEtAiY TO
colrM t3t l0L

AOOiT3S YOUR iEPLY TO

Ve

l.
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

FRANK A. SIMMS and JEAIiINE w. SIMMS

for Redetermination of Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years
196 I ,  1962 ,  L963 ,  L964 ,  1965  and  1966 .

DECISION

Petit ioners, Frank A. Simms and Jeanne W. Simms, have f i led

petit ions for redetermination of deficiency or for refund of per-

sonal income tax under Art icle 22 of the Tax Law for the years 1961,

L962 ,  1953 ,  L964 ,  L965  and  L966 .  (F i l e  Noe .  L -5497263 ,  3 -8552689 ,

131,33786,  33L26705 and 53L49046) .  A formal  hear ing was held before

Paul  B.  Coburn,  Hear ing Of f icer ,  on October  28,  L97O, at  10:55 A.M. ,

at the off ices of the State Tax Commission, B0 Centre Street, New York,

New Yorkr  dr rd cont inued on October  26,  I97L,  d t  10:30 A.M. ,  a t  t l re

off ices of the State Tax Commission, Building #9, State Campus, Albany,

New York. Petitioners appeared by Joseph Rosenberg, Esq. lltre fncome

Tax Bureau appeared by Edward H. Best, Esq., (Solomon Sies, Esq. , of

Counse l ) .

ISSUE

Did petitioners, Frank A. Simms and Jeanne W. Simms, properly

al locate their income for the years 1961 through 1966?

FINDINGS OF FACT

1. Petit ioners, Frank A. Simms and Jeanne W.' Simms, f l led New

York State Income Tax nonresident returns for the years 1961 through

L966. On said returns they al located petit ioner, Frank A. Simms'

income for said years, based upon the number of working days he

allegedly worked within and without New York State during said years.
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2. On Mareh 15, 1965, the Income Tax Bureau issued a State-

ment of Audit Ctranges against petit ioners, Frank A. Simms and

Jeanne W. Simms, disal lowing their al location of income for the year

L96L upon the grounds that days worked at home by petitioner, Frank A.

Simms, were not considered to be out-of-state working days and

accord ingly  issued a Not ice of  Def ic iency in  the sum of  $4,69L.76.

3. On September 13, 1965, the Income Tax Bureau issued a State-

ment of Audit Changes against petit ioners, Frank A. Simms and Jeanne W.

Simms, disal lowing their al location income for the years L962 and L963

upon the grounds that days worked at home by petitioner, Frank A. Simms,

were not considered to be out-of-state working days and accordingly

issued a Not ice of  Def ic iency in  the sum of  $7,986.75.

4. On November L4, L966, the Income Tax Bureau issued a State-

ment of Aud,it  Ctranges against petit ioners, Frank A. Simms and Jeanne W.

Simms, for the year L964 for the above named reasons and accordingly

i ssued  a  No t i ce  o f  De f i c i ency  i n  Lhe  sum o f  $5 ,550 .18 .

5. On August 21, L967, and November 24, 1969, the Income Tax

Bureau issued statements of audit changes against petit ioners,

Frank A. Simms and Jeanne W. Simms, disal lowing their al location

of income for the years 1965 and L966 respectively on the grounds

that they fai led to substantiate al location of income earned within

and without New York St,ate. Accordingly, notices of deficiencies

were  i ssued  i n  the  sum o f  $6 ,098 .85  fo r  1965  and  $6 ,35L .23  fo r  1966 .

5. Petit ioner, Frank A. Simms, is a well-known television and

radio announcer. His serviees are made available to various sponsors

of television and radio productions. Petit ioner must audit ion many

times for the commercials.

7. Petit ioner, Frank A. Simms, maintains an off ice equipped

with recording instruments in his home in Stamford, Connecticut, to

\.tn him prepare for audit ions. He makes sample reels of his voice

\
\
\ \

\
\
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and sample commercials to send to prospective sponsors with this

equipment. He also rehearses his commercials and wann ups in his

home studio.  Dur ing the years 1961,  L962,  1963,  L964,  L965 and L966,

pet i t ioner  c la imed 139 days,  L l2  days,  90 days,  L74 days,  4L days,

and 3l days, respectively, as days worked at home. In addit ion,

petit ioner, Frank A. Simms, claimed 30 days in 1965 and 3O days

in L966 as days worked in Connecticut entertaining businessmen at

pet i t ioner '  s  country  c lub.

B. Petit ioner, Frank A. Simms, fai led to submit documentary or

other suff icient evidence to substantiate his claim of 85 days spent

working in Cali fornia, Florida, and New Jersey during the year 1965.

9.  Pet i t ioner ,  Frank A.  S imms,  of fered d iar ies and business

statements to show that he had traveled to Cali fornia in 1966 for a

total of 11 days to audit ion for various commercials. He fai led to

submit documentary or other suff icient evidence to substantiate his

claim of working 43 days in Cali fornia and New Jersey during the

year  L966 .

CONCLUSIONS OF LAW

A. That the days spent working at his home in Connecticut and

entertaining at his club in Connecticut by petit ioner, Frank A. Simms,

were done by reason of his necessity and convenienee and not for the

necessity of his employers and,, therefore, for the purpose of salary

income, said days cannot be included by him in computing total days

worked outside of New York State in a year in accordance with the

meaning and intent of section 632(c) of the Tax Law.

B. That petit ioner fai led to substantiate al leged days worked

in California, Florida, and New i lersey during the year L965, since

he did not submit documentarar or other suff icient evidence to support

h i s  c la im .
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C. Ttrat petit ioner, Frank A. Sirnrns, proved that he worked

11 days in Cali fornia during the year L966, but he fai led to submit

documentary or other suff icient evidence to support his al location

of the other 43 days he claimed as worked in Cali fornia and New Jersey.

D. Ttrat the petition of Frank A. Simms and Jeanne W. Simms is

granted to the extent of al lowing for salary incbme purposes an

allocation of 11 days worked without the State of New York during

the year  L966.  Ehe pet i t ion is  denied in  a l l  o ther  respects .

DATED: Albany, New York

November 26, 1973

STATE TAX COMMISSION

COMMISSIONER


