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STAIE OF T{EW YORK
STATE TAX CO}IHISSIO}I

In the Matter of the Petitl.on
3

of
CHARLES H. STOLL and trIIERLE L. :

STOLL 
:

For a Redetermination of a lleflciency or
a Refund of Personal Income :

of the

State of Neu York
Gounty of Albany

iloyce Van Patten

AFFIDAVIT OF MAIIING
OF }IOTICE OT DECISTON
BY (CERTTFTED) l,lalr

Taxes under Artlcle(*I fo
Tax Law for the (Year&i 1953.

, belng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

agel and that on the 26Lh day of December , L973 I she served the wlthin

llotice of lbcision (or Determinatlon) by (certlfied) mall upon Charles H. and

Merle L. Sto1l (representatlve of) the petitioner in the wlthiu

proceedingl by encloelng a true copy thereof in a seeurely sealed postpald

wrdpper addressed as follohts: Mr. & Mrs. Charles H. Stoll
Caledonia Road
D ix  H i l l s
Huntinqton, New York

and by depoettlng sane errclosed in a postfatd properly addressed wrapper ln a

(post offlce or official depsltory) under the exclugive care and custody of

the tlnlted States Post Office Departnerrt withln the State of lfm York.

Ttrat deponent firrther says that the sald addressee ie the (representatl.ve

of) petltloner herel.n and that the addrees set fiorth on said wraPPer is the laet

known address of the (relresentatLve of the) petltl'oner.

Sworn to before ne thls



STA?E OF NElf YORK
STATE TAX CO}I}IISSION

In the Matter of the Petltlon

of
CIIARLES H. STOIJL and MERLE L.

STOLL

For a Redetermination of a D,eflclency or
a Refund of Personal Income
Taxes under Article(*I to of the
Tax Law foi the (Year(eJ 1953.

State of New York
County of Albany

,Joyce Van Patten

AFFIDAVIT OF }IAILI}IG
OF }TOTICE OF DECISTON
BY (CERTTFTED) l.lart

, belng duly sworn, deposes and says that

she is an employee of the Departnent of Taxatlon and Financer over 18 years of

agel and that on the 26th day of Decembe- L973 1 she senved the wlthln

Notice of Ilecision (or Deterrnl.natton) by (certifted) mall upon Philip Auerbach,

c  .  P .A . (representatlve of) the petitloner in the wlthin

proceedingl by encloelrrg a true copy thereof in a seeurely sealed postpatd

wrdpper addressed as fol lows: Phil ip Auerbach, C.P.A.
55 West O1d Country Road
Hicksvi l le, New York

and by depositlng same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the llnlted States Post Office Department withln the State of Nor York.

Ttrat deponent firrther saytt that the sald addressee is the (representatlve

of) petttloner herel.n and that the address set forth on said r*TaPPer ig the lact

known address of the (repreaentatl.ve of the) petltLoner.

Sworn to before me thls



STATE OF NEW YORK

STATF TAX Coiil4tsstoN .
Mar io  A.  Procaccino
)0EAiltCL)(><tOXIfIl6)l!, rg116gpREs roEr{r

A .  B R U C E  M A N L E Y

M I L T O N  K O E F I N E R

rep ly .

& rc .

ec :  Pe t i t i one r '
Law Bureau

s Representative

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOTI2I4A

gT tE CAnns
ALBAlrlY. trl. V. t2tle

AREA C@E 518
4 5 7 - 2 6 5 5 , 6 , 7

Dftrdl 
Albany, New york

D*lbtr 16r lt?t

F" & Ft. olrltl f. Stou
Grhdmtr nord
entfqrttlar !ff tbrh

hr 8, I tlrl. Stollr
Please take notice of the gf6filI3ltfl
of the state Tax commission tft1ffi-IG}E^rirh.

Please take further notice that pursuant to
Section $) .!?!l of the Tax Law, any
proceecttng in court to review an adverse deci_
sion must be commenced, within gO dfVffrom the date of this notice

fnV inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or eoncerning any other matter rel-ative
hereto Tly be addressed to the undersigned.
These wil l  be referred to the proper pirty for

t t l?g t4t  coMMtst tof

l rEAttx0 ut | l

EO fARO ROOK

3ECiETAiY tO
count!3ror

AODlttt Youi iEPLY TO



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Application

o f

CHARLES H. STOLL and MERLE L.
STOLL DETERMIT{ATIO}T

for Revision or Refund of Personal
Income Taxes under Article L6 of the
Tax L,aw for the Year 1953.

Applicants, Clrarles H. Stol l  and Merle L. Stol l ,  have f i led

an application for revision or refund of personal income taxes

under Art icle 16 of the Tax Law for the year 1953. (Fi le No.

368995) .  A formal  hear ing was held before Mart in  Schapi ro,  Esg. ,

Hearing Off icer, at the off ices of the State Tax Commission,

BO Centre Street, New York, New York, orl i lune 25, L964, at '  3:45 P.M.

Applicants appeared by Ptt i l- ip Auerbach, C.P.A.

ISSUE

Was the Notice of Addit ional Assessnent for the year 1953

issued against applicants, Ctrarles H. Stol l  and Merle L. Stol l ,

barred by the statute of l imitations?

FTNpTNGS OF E$CT

1.  Appl icants ,  Ctrar les H.  Sto l l  and Mer le  L.  Sto l l ,  f i led a

New York State income tax resident return for the year 1953. The

return was filed during the month of April L954. Ttrey reported

thereon a loss of joint venture income from WoIf Hil l  Farm of

;1L,423.50 and capi ta l  ga ins in  the amount  of  $67,454.75 f rom the

sale of certain propert ies, including ttre receipt of l iquidating

div idends in  the sum of  $10,000.00.

2. On December L6, 1955, the fnternal Revenue Service pursuant

to i ts audit issued a notice of change in net income against appli-

cants, Charles H. Stol l  and Merle L. Stol l ,  increasing the partnership
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income reported in the amount of $3,123.2A, disal lowing certain

taxes and deducted expenses and disal lowing the $10,000.00 t iqui-

dating dividends as capital gains and declaring same to be ordinary

income.  r t  a l lowed the remain ing ;57,454.75 as capi ta l  ga ins.

3.  On February 2 '7 ,  1956,  appl icants ,  Clear les H.  Sto l l  and

Merle L. Stoll, filed wit?r the Income Tax Bureau a Notice of Ctrange

in Net Income by United States Treasury Department Pursuant to

Section 367 of the New York State Tax Law in which they reported

the changes in income referred to in the prior paragraph.

4. On December 23, L957, the rncome Tax Bureau issued a Notice

of Addit ional Assessment against applicants, Charles H. Stol l  and

Merle L. Stol l ,  including as addit ional income the changes made by

the Federal audit and further disal lowing as capital gains the

$57,454.75 a l lowed by the Federa l  audi t ,  dec lar ing the same to be

ordinary income.

CONCLUSIONS OF I,AW

A. ftrat the Notice of Addit ional Assessment issued against

applicants, Clrarles H. Stol l  and Merle L. Stol l ,  for the year 1953

was issued more than three years from the date of the f i l ing of

the return and more Ltran one year from the date of the filing of

the Notice of Ctrange in Net Income by United States Treasury

Department Pursuant to Section 367 of the New York State Tax Law

and therefore i t  is barred by the statute of l imitations unless

there was omitted from gross income or capital gain, ds stated in

the return, an amount which should have been included therein and

which is in excess of 25% of the amount of gross income or capital

ga in as so s tated.

B. Ttrat the disclosure of capital gains by applicants,

Charles H. Stol l  and l, Ierle L. Stol l ,  in the aforesaid return and

noft ice constituted a disclosure of gross income in accordance with



3 -

the meaning and intent of section 373 of the Tax Law and therefore

the statute of limitations r^ras not extended by virtue of the fact

that a port ion of their gross income may have been erroneously

reported as being capital gains income.

C. That the application of Charles H. Sto1l and Merle L.

Stol l  is granted and the Notice of Addit ional Assessment issued

December 23,  1957,  is  cancel led.

DATED: Albany, Ne$r York
December  26 ,  1973

STATE TA)( COMMISSION

COMMISSIONER

Vwr,l(^,";
COMMISSIONER


