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STATE OF IIIEI{ YONK
STATE TAX CO}OIISSIOII

In thc Matter of the Petltlon

of
H. ROI,AND SWITT & RUTTT [. SWIFT :

!
For a iedctenlnatlon of a Deflcl.ency or
a Refirnd of Personal Income 3
Taxee under Artlele(s) 22 of the
?ax Iaw for the (Year(s) L966 & L967 z

State of llenr York
Gounty of Albany

Martha Funaro , belng duly awornl depoees and eeyr that

she ls an emPloyee of the Departnent of Taxatlon and Financcr ovcr 18 yeats of

ager and that on the 14th day of February r 19 73, shc eerrrcd thc wlthln

lfo,tLce of Decielon (or Determlnatton) by (ccrtifted) na{L upon II. Roland &

Ruth T. Swift (renrreaentative of) the petltloner ln thc rtthtn

proceedtngr by erreloalng a true copy thcreof Ln a seeurely sealed lrcrtpatd

$raPper addrceeed as follorsr H. Roland & RutJl T. Swift
657 Westf ield Avenue
Westf ield, New ,Iersey 07090

and by dcpoeltlng eme enclosed Ln a postpeld properly addreescd rrapper ln a

(post offlce or offLclal depsltory) under the excluslvc care end cuttedy of

the tlnited States Pogt Office Deparlncnt wlthln the State of lfcr YorL.

fitat deponent further says that the sald addressee ia thc (repreecutatXvc

of) petltLoner hcreln and that the addrces eet forth on aal.d rrappcr 1r thc Lert

knorm eddrees of the (repreecntatlvc of thc) pctltloner.

Snorn to before nc thls

l4thday of February

AFFIIIAVII OF }ITILIIE
OF ilOTICE Of DTCISIOX
BY (CERTTTTED) Hrrr,

, L973.



STAIE OT IIEW YORK
STATE TAX COIOIISSIOII

In thc Matter of the Petltlon
3

of
H. ROI,AND SWIFT & RTITII T. SWIFf : APFIDAYIT OF IIIII,IXE

oF x0trcE 0r DEcIgIox
Br (cERtrrrED) ilrll,3

For a Redctenlnation of a lleflclency or
a Refrrnd of Personal lncome 3
Taxea under Arttele(s) 22 of the
Tax law for the (Year(e) L966 & 1967 :

State of Nen York
County of Albany

Ivlartha Funaro , belng duly eworn, depores and rayr that

ehe la an emPloyee of the lbpartnent of Taxatlon and Ftnanccl 01cr 18 yeus of

agel and that on the lAthday of February , L973 I she aervcd thc wlthln

lfotlce of Decielon (or Determl.natlon) by (ccrtlfted) natl upon Thomas J.

Bottiglieri, C.P.A. (regneeentatlve of) the petltloner tn thc rltbtn

proeeedlngr by encloelng a t:ue copy thorcof l.n a eecurely cealed portpatd

rtrapper addreeged as folloyst Thomas if . Bottiglieri, C. P.A.

if"IZ:X;:;"" 
& RidswaY

New York, New York 10006
and by dcpoeittng eme errclosed Ln a poetpaLd properly addressed rrapper ln a

(poet offlce or offlclat delnsttory) under the exclugl.vc care and euetedy of

the llnlted States Post Offlce Departncrrt wlthln the State of lfet Yort.

Ttrat ileponent firrther BayE that the sai.d addreasee La thc (repreecrtatlve

of) petttl.oner hcreln and that the addregs eet forth on rald rrepp€r 1r thc lart

knorn addrese of the (rclrescntatl,vc of thc) lntltloner.

Srora to before nc thl.s

14th day of February ,  1973



STATE OF NEW YORK

STATE TAX COIVIMISSION

N O R M A N  F .  G A L L M A N .  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, RoO,t 214A

STATE CAMPUS
ALBANY, N. Y. 122'

AREA COOE 5I8

4 5 7 - 2 6 5 5 , 6 , 7

*}ntr Albany, New York

ffirnr|r l*r l*?t

l. hr.s I s t. tltt
Gt? ttrtf,trlC rrm
ffitlrlilr h ifmrry SI0OS

btr &. I lBl. H,ftr

Please take notice of the mnffi of
the State Tax Commission enclosed herewith.

Please take further notice that pursuanl 1o lltltlfi tCO |C
the Tax Law any proceeding in court to review an adverse decision
must be commenced within { Fftk after
the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigred. These will be referred
to the proper party for reply.

Petitioner's Representative
Law Bureau

tlATt Tat coMtallatox

ltt^itx3 uttT

EOTANO ROOK

gtctElAtY TO
cotaMtt!lox

AoDltlt VOUi i!PLY tO

Strrn
HEARING OFFICER

AD-I.L2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

H. ROLAND SwIFT and
RUTH T. SWIFT

for  Redeterminat ion of  Def ic iency
or for Refund of Personal Income
Tax under  Ar t ic le  22 of  the Tax
Law for  the Years L966 and 1967.

DECISION

Pet i t ioners,  H.  Roland Swi f t  and Ruth T.  Swi f t ,  have f i led

a pet i t ion for  redeterminat ion of  def ic iency or  for  re fund of

personal  income tax under  Ar t ic le  22 of  the Tax Law for  the years

L966 and 1967 (F i le  No.  89L79875) .  A formal  hear ing was held before

Paul  B.  Coburn,  Hear ing Of f icer ,  a t  the of f ices of  the State Tax

Commission, B0 Centre Street, New York, New York on Apri l  26, l-972r

aL  2 :45  p :m .  Pe t i t i one rs  appea red  by  Thomas  J .  Bo t t i g l i e r i ,  C .P .A .

The fncome Tax Bureau appeared by Saul Heckelman, Esq. (Solomon

S ies ,  Esg .  o f  Counse l ) .

ISSUE

What por t ion of  the commiss ion income received by pet i t ioner ,

H. Roland Swift,  from Spencer Trask & Company during the years

L966 and 1967 was a l locable to  New York State.

FINDINGS OF FACT

1.  pet i t ioners,  H.  Roland Swi f t  and Ruth T.  Swi f t ,  f i led New

York State income tax nonresident returns for the years 1966 and

1967 .  They  a l l oca ted  pe t i t i one r ,  H .  Ro land  Sw i f t ' s  i ncome ea rned

as a regis tered representat ive for  sa id years based upon the number
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of al leged working days that he worked withifr and without New York

State dur ing sa id years.  They a l leged that  he worked 52 days outs ide

of New york State during the year L966 and 75 days outside of New

York State dur ing the year  L967.

2 .  On  December  L6 ,1968 , the  fncome Tax  Bureau  i ssued  a  S ta te -

ment  of  Audi t  Changes against  pet i t ioners,  H.  Roland Swi f t  and Ruth T.

Swift,  disal lowing 40 days during the year L966 and 69 days during

the year Lg67 al leged to have been worked outside of New York State

upon the gror.rnds that said days were spent at home and ghssefore

were not  a  proper  bas is  for  a l locat ion.  In  accordance wi th  the

aforesaid Statement  of  Audi t  Changes,  i t  issued a Not ice of  Def ic iency

in  t he  sum o f  $2 ,550 .58 .

3.  Pet i t ioner ,  H.  Roland swi f t  and Ruth T.  swi f t ,  in  the i r

pet i t ion a l leged that  the a l locat ion of  pet i t ioner ,  H.  Roland

Swi f t 's  commiss ion income for  the years L965 and 1967 should be

based on the volume of business conducted within and without New

york State and not on the number of days worked within and without

the State.

4.  Pet i t ioners,  H.  Roland Swi f t  and Ruth T.  Swi f t ,  were

residents of the State of New Jersey d.uring the years L966 and 1967-

5.  Pet i t ioner ,H-  Roland Swi f t ,  was a regis tered representat ive

for Spencer Trask & company during the years 1966 and 1967- It  was

engaged in the stock brokerage business. His renumeration was based

sole ly  upon commiss ions earned on the purchase and sa le of  secur i t ies

for his customers. He was provided with a desk, a telephone and a

secretary in the New York City off ice of the company. The company
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d id not  have an of f ice in  New Jersey.  A l l  secur i t ies t ransact ions

were ult imately handled through the New York off ice.

6 .  Pe t i t i one r ,  H .  Ro land  Sw i f t ,  ea rned  $51 ,330 -00  i n  commiss ions

resul t ing f rom the purchase and sa le of  secur i t ies for  h is  customers

dur ing the year  L966.  For ty- f ive and Fi f ty- f ive hundredths percent

of these commissions were derived from customers located outside of

New York State.  He earned $80,985.00 in  commiss ions dur ing the year

L967.  For ty-one and s ix ty-s ix  hundredths percent  o f  these commiss ions

were derived from customers located outside of New York State. He

fi led to submit any documentary or other substantial evidence as to

the vo lume of  bus iness phys ica l ly  t ransacted and orders phys ica l ly

taken by him within and without New York State.

7.  pet i t ioner ,  H.  Roland Swi f t ,  mainta ined a room in h is  home

in New Jersey wtrich he used an off ice during the years L966 and 1967.

He was not reimbursed by Spencer Trask & Company for expenses he

incurred in connection therewith. Substantial ly,, al l  of the days

claimed to have been worked outside of New York State constituted

days worked at home in New Jersey. He frequently conferred with his

out  o f  s tate customers at  h is  home in  New,Jersey.  The remain ing t ime

out  of  s tate was spent  v is i t ing customers and potent ia l  customers.

CONCLUSIONS OF LAW

A. That  s ince pet i t ioner ,  H.  Roland Swi f t ,  fa i led to  prove the

volume of business physical ly transacted by him outside the State of

New York,  dur ing the years L966 and 1957,  he is  not  ent i t led to  a l locate

commissions derived from customers located outside of the State of

New York in accordance with the meaning and intent of 20 IIYCRR 131.15.
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B.  That  the pet i t ion of  H.  Roland Swi f t  and Ruth T.  Swi f t  is

denied and the Not ice of  Def ic iency issued December L6,  1968,  is

sus ta ined .

DATED: Albany, New York

February L4, L973

STATE TAX COMMISSION

COMMISSI

SSIONER


