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STATE OF NEW YORK
STATE TAX COMI'{ISSION

In  the  Mat te r t he  Pe t i t i on

FRED J. and AI{NA ATTEA
:

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Refund of Personal Income and Unincorporated
Taxes under Art icle (s)22 and 23 of the
Tax Law for  the Year(s)  L967 and 1968. :

o f

o f
AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Business

State of New York
County of Albany

JAIIET MACK ,  be ing  duLy  sworn ,  deposes  and says  tha t

she is an employee of the Depa.rtment of Taxat ion and Finance, over 18 years of

age, and that on the 4th day of September , 19 74, she served the within

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon FRED J .  and

A\INA ATTEA ( representa t ive  o f )  the  Pet i t ioner  in  the  w i th in

proceed inB,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper addressed as fol lows: Mr. and Mrs. Fred J. Attea
4755 Boncrest West
Wil l iamsvi l le,  New York L422L

and by  depos i t ing  same enc losed in  a  posLpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  ca . re  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f )  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wraPper  i s  the  las t

known address of the (representat ive of the) pet i t ioner.

Sworn to before me th is

AD-1 .30  (L174)

d a y  o f



STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
:

o f
:

FRED J. ANd ATIINA ATTEA
:

For  a  Redeterminat ion  o f  a .  DefLc iency  or
a Refund of Personal Income and Unincorporated. Business
Taxes under  Ar t ic le  (s)22 and 23 of  the
Tax Larr  for  the Year(s)  1967 and.  1968. :

State of New York
County of Albany

JAI\TET MACK , being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Finance, over 18 years of

age, and that on the 4th day of September, L974 ,  she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon FRANCIS A. LICKER, P'A.

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

\^rrapper addressed as fol l -ows : Francis  A.  L icker ,  P.A.
3165 Bailey Avenue
Buffalo, New York 14215

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  deposltory) under the exclusive ca.re a.nd custody of

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w iEh in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f )  pe t i t ioner  here in  a .nd  Ehat  the  address  se t  fo r th  on  sa id  wra .pPer  i s  the  las t

known address of the (representat ive of the) pet i t ioner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sworn to be fo re

o f

me

Seday

.,{-

AD-1 .30  ( t / 74 )

th is



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E s I D E N T

A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE

BUtLDING 9,  ROOM 214-A
STATE CAMPUS

ALBANY, N,Y. 12227

A R E A  C O O E  5 I 8

S T A T E  T A X  C O M M I S S I O N

H E A R I N G  U N I T

E D W A R O  R O O K

S E C R E T A R Y  T O
c o M M t S s t o N

A D D R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T  4 5 7 ' 2 6 5 5

M R .  L E I S N E R  4 5 7 - 2 6 5 7

M R .  C O B U R N  4 5 7 - 2 a 9 6D&EIDI Albany, New York
S*ptonibtrj d, X97{

k. std Hrl. ff;fr it" tttcr
tttg$ &onsrrrt Wrrt
ill,tltnrvll.lrr l*or forlr titfl

lrlr Ir. ld llr:* lttrrr

Please take notice of the gECISICfl
o f  the State Tax Commiss ion enclosed herewi th.

Please take fur ther  not ice that pursuant to

Any inquir ies concerning the computat ion of tax
due or refund al lowed in accordance with this
dec is ion  or  concern ing  any  o ther  mat te r  re la t i ve
h_ereto may be addressed to the undersJ-gned.
These w i l l  be  re fe r red  to  the  proper  par ty  fo r
r e p l y .

Verlf

Sect ion (s)  69S rnd ?e?
proceeding in court to
s ion must  be commenced
from the date of this

Enc .

cc :  Pe t i t i one r ' s
Law Bureau

of the Tax Law, any
rev iew an adverse deci -
within 4 mntJrr

no t i ce .

&. &bqrt lptmar
HEARING OFFICER

Representat ive

you rs ,

AD-1 .12  (8 /73 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

FRED J. and AIINA ATTEA

for a Redeterminat ion of a Def ic iency
or for Refund of Personal Income and
Unincorporated Business Taxes under
Art ic les 22 and 23 of  the Tax Law for
the Years 1967 and 1968.

DECISION

Fred J. and Anna Attea petit ioned for a redetermination of

deficiencies in personal income and unincorporated business taxes

under  Ar t ic les 22 and 23 of  the Tax Law for  the years 1967 and 1968.

A formal hearing was held at the off ices of the State Tax

Commiss ion,  Buf fa lo ,  New York,  or l  Apr i l  L '7 ,  L972,  before L.  Rober t

Leisner, Hearing Off icer. The taxpayers vtere represented by

Francis A. Licker, Public Accountant, and the Income Tax Bureau

was represented by Saul  Heckelman,  Esq. ,  (A lexander  Weiss,  Esq. ,

o f  counse l ) .

ISSUE

Did the taxpayers substantiate claimed salary deductions from

the unincorporated business and personal income tax returns for

the years 1967 and 1968?

FINDINGS OF FACT

1. Petit ioners, Fred J. and Anna Attea, t imely f i led New York

State unincorporated business and personal income tax returns for

the years L967 and 1968.

2. A Notice of Determination

income and unincorporated business

and 1968 was issued on January 18,

unde r  F i l e  No .  a -L2202020 .

of  def ic ienc ies in  personal

tax returns for the years 1967

L97T,  against  the taxpayers



2 -

3.  The taxpayers pet i t ioned for  redeterminat ion of  the

de f i c i enc ies .

4. The Income Tax Bureau disal lowed a claimed salary deduc-

t ion from the unincorporated business and personal income tax

returns of  the taxpayer ,  Fred J-  At tea,  in  the amount  of  $5,000 '00

fo r  L967  and  $5 ,200 .00  f o r  1968 .

5.  The taxpayer ,  Fred J .  At tea,  was a commerc ia l  and indus-

t r ia l  broker  deal ing wi th  large corporat ions and investors for

shopping and other substantial parcels of real property. He

assembled parcels  of  land for  shopping centers and other  rea l

estate c l ients  requi r ing large t racts  of  land.  The work was

complex and required much ski l l ,  knowledge and contacts. On

occasions,  i t  invo lved such th ings as rezoning,  s t reet  abandon-

ments,  and much work wi th  surveys.

6.  A great  deal  o f  the taxpayer 's  he lp was f rom his  wi fe  at

home who helped him through answering and screening phone calls,

c l i pp ing  ou t  rea l  es ta te  a r t i c l es ,  en te r ta in ing  c l i en ts '  w i ves ,

and p ick ing up real  estate surveys.  Taxpayer  est imated th is

help at home to be between thirty and f i f ty hours done at various

times around the clock.

7.  The taxpayer  a lso used the serv ices of  Mcl ,ean 's  Business

Agency in downtown Buffalo securing rental off ice space for a desk

and f i le, phone answering service and a very l imited amount of help

wi th  bus iness mai l  and correspondence.

B. The taxpayer asserted that proof of payment to his wife of

the claimed salary deduction was evidenced by the fact that his bank

accounts were in  io in t  name and in  severa l  instances h is  wi fe  had

been g iven in terests  in  var ious parcels  of  proper ty .  However ,  in  fact ,



these things appeared to be

financial matters which many

to work or  bus iness.

o d i f ferent  than the shar ing of

married persons do without regard

9.  Wi th respect  to  the a l leged sa lary ,  there were no deduc-

t ions,  and no payments for  soc ia l  secur i ty ,  unemployment  insurance,

workmen's  compensat ion,  o t  d isabi l i ty  benef i ts ,  or  wi thheld State

or  Federa l  income taxes.

CONCLUSIONS OF LAW

A, There is no doubt that the work of Anna Attea was helpful

to Fred J. Attea. However, in order to secure a deduction for

employee salaryr d c€rtain amount of compliance with everyday

business pract ice is  requi red.  The ev idence of  bona f ide employ-

ment or the sharing of property by a married couple as opposed to

a jo in t .  venture is  not  convinc ing,  Addi t ional ly ,  the to ta l  fa i lure

to pay or deduct for social security, unemployment insurance,

workmen's  compensat ion,  d isabi l i ty  benef i ts ,  Federa l  and State

withholding of income tax indicate that there was no employment.

Nor  is  there any real  ind icat ion or  substant ia l  ev idence of  the

observance of  the requi red convent ions of  a  jo in t  bus iness.

At  best ,  the quest ioned deduct ions on the tax returns,  appear

to be mere attempts at accounting arrangements on the tax returns

alone,  Lo reduce the taxpayer 's  graduated income tax and h is

unincorporated business tax and s imul taneously  ignore and avoid

the payment of other taxes and social insurance payments and

contributions which are routinely required of employers and

employees.
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as

no

B .  T h e  d e f i c i e n c y  i s  f u l l y

den ied .  The taxpayers  appear

p e n a l t y  s h o u l d  b e  a p p l i e d .

C.  Pursuant  to  the  Tax  Law

- 4

sus ta ined.  T t te

to  have ac ted  in

t axpaye rs '  pe t i t i on

good faittr and

interest  shal l  be added to the to ta l

a m o u n t  d u e  u n t i l  p a i d .

DATED: A1bany, New York
September 4, 1974

STATE TAX COMMTSSTON

a

COMMISSIONER )

OMMISSIONER

COMMISSIONER


