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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

J .  F .  BAXTER,  JR .

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Refund of  Personal  Income
Taxes  unde r  A r t i c l e  ( s )  22  o f  t he

Tax Law for  the Year (s)  1964

AFFIDAVIT OF }'IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

Martha Funaro ,  being duLy sworn, deposes and says that

she is an employee of the Deparlment of Taxat ion and Finance' over 18 years of

age, and Lhat on the l8th day of i lu1y ,  L9 74, she served the within

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon J -  F .  Bax ter ,  J r .

( r e p r e s e n t a t i v e o f ) t h e p e t i t i o n e r i n t h e w i t h i n

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as f  ol l -ows :  Mr. 'J-  F .  Baxter,  Jr '
73 longview Road
Port Washington, New York 11050

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York '

That deponent further says tha.t  the said a.ddressee is the (representat ive

o f )  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wraPper  i s  the  las t

known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

AD- 1.  30 (T/7 4)
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STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
DEPARTMENT OF 

"TAXATION 
AND FINANCE

BUtLDtNG 9,  ROOM 214-A
STATE CAMPUS

ALBANY,  N ,Y .12227

A R E A  C O O E  5 1 8

Dttedl Albany, New York

dlul,y 18, 1974

S T A T E  T A X  C O M M I S S I O N

l e t n r l e  f u t i r t

E D W A R D  R O O K

S E C R E T A R Y  T O
c o M M l s s t o N

A O O R E S S  Y O U R  R E P L Y  T O

M R .  V { R T G H T  4 5 7 - 2 6 5 5

M R .  L E l s N e R  4 5 7 - 2 6 5 7

M R .  C O B U R N  4 5 7 - 2 5 9 6

Delr llr. Eantcrr

Please take notice of the DTI8ION
of  the State Tax Commiss ion enclosed herewi th.

Please take fur ther  not ice that  pursuant  to
sect ion(s)  690 of  the Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within 4 llOfrttrr
f rom the date of  th is  not ice.

fnV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the unders igned.
T'hese wil- l  be referred to the proper party for
rep1y .

tir. .f, F. Ba:ster, Jtr.
73 longvlew erd
Port f{ae}rl,ngton. ten York 1XOs0

Very t ru ly yours,

Nigel O. Wrtght
HEARING OF'FICER

Representa t ive

Enc .

cc :  Pe t i t i one r , s
Law Bureau

A D - 1 . 1 2  ( 8 / 7 3 )
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STATE OF NEW YORK

STATE TAX COMMISSION

fn  the Mat ter  o f  the Pet i t ion

o r

J. F. BAXTER, JR.

for  a  Redeterminat ion of  a  Def ic iency
or  for  Refund of  Personal  Income Taxes
under Art icle 22 of the Tax Law for
the Year  L964.

DEC]SION

Pet i t i one r ,  J .  F .  Bax te r ,  J r . ,  has  f i l ed  a  pe t i t i on  fo r  a

redeterminat ion of  a  def ic iency or  for  re fund of  personal  income

taxes under  Ar t ic le  22 of  the Tax Law for  the year  L964.  (F i le

No .  89858138 ) .

A formal  hear ing was held before Nigel  G.  Wr ight ,  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  B0 Centre

Streetr  New York,  New Yorke or l  Thursday,  December 13,  L973,  dt

t : 00  P .M .  Pe t i t i one r ,  J .  F .  Bax te r ,  J r - ,  appea red  h imse l f .  The

Income Tax Bureau was represented by Saul  Heckelman,  Esq. ,

( James  A .  Sco t t ,  Esq . ,  o f  counse l ) .

ISSUE

Did  pe t i t i one r ,  J .  F .

a refund for  the year  L964?

Baxter  2  J t .  1  t ime ly  f i le  h is  c la im fo r

FINDINGS OF FACT

1.  In  Lg64,  pe t i t ioner ,  J .  F .  Bax ter ,  J r .  r  had New York

personal  income taxes wi thhel -d f rom his  sa lary .  Pet i t ioner  f i led

no tax return for said vear

2 .  On  F r iday ,  Ap r i l  L6 ,  1968 ,  pe t i t i one r  f i l ed  a  New York

State tax return in  which he c la imed.  a refund of  $102.80 of  the

taxes wi thheld in  L964.

\ i
i.?
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CONCLUSIONS OF I,AW

A. A c la im for  re fund must  be made wi th in  three years of  the

fi l ing of a t imely return or two years from the payment of a tax,

and such refund is l imited to any amount paid within such three

or  two year  per iod.  ( tax Law,  sect ion 687 (a)  )  .  In  th is  case,

the claim is patently beyond the two year payment t ime l imitation.

I t  is  a lso beyond the three year  l imi ta t ion because under  sect ion

591 of  the Tax Law" the date of  postmark is  Lhe contro l l ing date.

(Tax Law sect ion 691) .  Even i f  a  L964 return was f i led now,  sa id

return would not be f i led under a val id extension of t ime and

would not be t imely. The result is that the three year period is

deemed to have star ted on Apr i l  L5,  L965,  and expi red Apr i l  15,

1968.  That  expi rat ion date is  one day pr ior  to  the f i l ing of  the

claim made in this case. There is thus no statutory authority for

grant ing a refund.  in  th is  case.

B .  The  c la im  o f  pe t i t i one r ,  J .  F .  Bax te r ,  J r . ,  f o r  a  re fund

for  the year  L964 is  denied.

DATD: Albany, New York STATE TAX COMMISSION

July  lB,  L974

PRESIDE}ilI

COMMISSTONER

COMMISSIONER


